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The History of the Constitution of England has hitherto 
only been written with regard to the Middle Ages, and separate 
centuries since the Beformation. In venturing to draw a 
picture of the thousand years' Constitutional History of such 
a nation, I must necessarily begin with an apology in order 
to explain the shortcomings and inequalities of my work, and 
in some measure to justify them in the eyes of the benevolent 
reader. 

My writings upon the English Constitution did not originate 
in a uniform scientific plan; my Boman law professorship 
offered few points of connection with this subject, although 
I am much indebted, in these writings, to the works upon 
the history of Law of my revered teacher, von Savigny. It 
was rather the efforts for reform in the German legal pro- 
cedure which gave rise to these essays. Brought up in the 
laborious and strict school of Prussian Judges, at a time 
when the whole task of formulating the matter in litigation 
was entailed upon the judge who personally directed the 
pleadings of the parties, and having acquired a personal 
knowledge of the political and social state of Germany, 
England, and France, I had become sufficiently intimate with 
the advantages of our nation of officials, as well as with the 
weak points of our system, both in legal procedure and 
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administration. I felt moBt keenly the necessity of the funda- 
mental reforms in this department, which I have for many ' 
years advocated in my academical lectures, at a time when 
the majority of my colleagues stood aloof from, and were 
opposed to, the reforms that have since Jbeen introduced. It 
was precisely the differences in opinion upon this subject 
which gradually led me to the conviction, that the so-called 
philosophical schemes in public law chiefly originate in a lack 
of positive knowledge of circumstances. My own work on 
** Trial by Jury " (Berlin, 1849) bears witness to the truth of 
this statement. 

It was the period of storm and stress in 1848 that first led 
me from the domain of law to the wider one of politics. A 
closer acquaintance with the condition of affairs in France and 
England, more especially with the excellent treatises of Lorenz 
Stein on those of the latter country, made me somewhat re- 
served and doubtful in my attitude towards the new con- 
stitutional development. I declined a summons to the National 
Assemblies of that time, and preferred to take part in the 
administration of a great provincial system, which gave to my 
political ideas a more practical direction, corresponding to the 
experience that the ruling class in England gains every day 
in its provincial activity. 

The constitutional struggles in Prussia soon took the shape 
of a decisive conflict between the old and the new form of 
society ; a dispute which was to be finally settled in Prussia 
for the whole of Germany. I was led by this struggle to 
examine with greater care into the real origin of the social 
relations of the various classes in Central Europe, in order to 
illustrate the rights and wrongs of Feudalism and Democracy 
by the position of classes in England ('' Adel und Bitterschaft 
in England," 2nd edition, 1853). The recognition this work 
obtained in many circles encouraged me to further labour. 

Meanwhile the ministerial government in Prussia had 
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proceeded in a direction which might well be considered a 
realization of the theories of Constitutional Government 
which had prevailed up to that time ; but its effect in Prussia 
was sufficient to demonstrate how utterly inapplicable to 
Germany were the French and Belgian models. When this 
confusion was at the worst, between 1853 and 1866, I began 
my investigations in the domain of English Administrative 
Law, the most difficult of the whole series of the labours, 
and one that I might well compare to a walk through a 
primsBval forest. With good, though incomplete sources of 
reference at hand, I succeeded in tracing amongst the chaos 
of disconnected antiquarian matter piled up around Black- 
stone's Commentaries, a connected system of laws reaching 
back into the Middle Ages, while Parliamentary papers enabled 
me to produce as realistic a picture as possible of the adminis- 
tration of to-day (" Geschichte und heutige Gestalt der Amter 
in England," 1857). This tract was written not merely in 
reference to the Prussian abuses of administration, but was 
intended to draw attention to just what the constitutional 
theories had forgotten in their long struggle for a suitable 
popular representation, viz. that building up of a fair adminis- 
tration from the lowest foundation, which is a necessary 
element in a popular state. This work has not been without 
its influence upon Germany in filling up a material gap, and, 
if I am not mistaken, it has in England also influenced some 
later views of Constitutional History. 

Being dissatisfied with this partial view of the subject, and 
having obtained a more complete body of material upon which 
to work, I ventured upon the task of writing a history of the 
English Parliament. But the task of developing the system 
of EngUsh polity in its true aspect, led to my intended History 
of Parliament becoming a detailed history of the English 
administrative law (''EngUsches Yerwaltungsrecht," 2nd ed., 
1867, vol. i., Historical pt., 648 pages). 
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Meanwhile, in the year 1858, constitutional monarchy was 
restored as the form of government in Prussia, with the honest 
endeavour to return to an administration according to the 
law, and to proceed with the construction of the inner fabric 
of the State. Together with many of my political friends 
I hoped that the time had arrived for '* opposing positive 
tendencies to the negative tendency of our national policy, 
for exchanging vague and formless efforts for fixed and settled 
aims and objects to be gained by attainable means." With 
regard to the reorganization itself, every one was satisfied 
that a system of '' self-govemment*' was a necessity; but 
each of the two political parties in the realm, and the body 
of State officials, respectively understood by this term three 
very different and wholly incompatible systems. It was the 
natural consequence of a state of affairs, in which the official 
world and two distinct orders of society had been involved 
for a whole generation in a dispute concerning the constitution. 
It was no easy matter gradually to reconcile prevailing ideas 
to the truth, that in a modem state, parishes and district 
unions can no longer be autonomous bodies, but are, primarily, 
only the executive organs of our more fully developed admin- 
istrative law, and that local rates cannot be severed from 
our system of political economy. Hence a legislation that 
would rise above all party views was seen to be a vital 
necessity ; just as in England the inner fabric of the con- 
stitution was not the outcome of parliamentary legislation, 
but proceeded in its day from the organic laws dictated by 
the Privy Council. In order to further these legislative 
labours, or at least to prevent an overhasty imitation of the 
French model, in the regulation of parishes and districts, 
there appeared a work which I had somewhat speedily com- 
pleted, entitled '* Die Englische Communal- Yerfassung oder 
das System des Self-government " (1860). Soon afterwards 
1 was able to rewrite with greater care my history of *' self- 
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government " (" Engl. Communal- VerfasBung/* 2nd ed., 1868), 
and to give a description of the modern English municipal 
reforms down to the times when the organic legislation in 
Prussia really began its work ("Engl. Communal- Verfassung," 
Srd ed., 1871). 

After the Prussian and with it the German constitutional 
question had been successfully solved, the time for actual con- 
struction had arrived, viz. the time for positive reforms of our 
administrative system, especially our police laws, local juris- 
diction, local taxation, municipal regulations, etc. ("Ver- 
waltung, Justiz, Eechtsweg," etc., Berlin, 1869.) For Prussia 
I made the principal basis of my work the reformed adminis- 
trative and social legislation of Stein and Hardenberg, the 
municipal regulations of 1808, and the existing parochial 
system in country and town. But whilst I carefully avoided 
transferring into our German institutions any name or insti- 
tution from EngUsh life, yet in all cases where our officials 
had no practical experiences at hand to guide them in new 
combinations in administrative law or local government, I 
made use of parallels taken from England. In subsequent 
years there followed essays which dealt with our constitutional 
disputes, and with the question of reform in our legal pro- 
cedure, as well as in our administration ; among which the 
legislative proposals touching the Prussian Ereisordnung, 
school board administration, provincial taxation, the principle 
of legality in the administrative (Bechts-staat), the reform of 
the legal profession, of the magistracies, of penal procedure, 
etc., repeatedly brought me better points of view of and 
parallels with the English law. 

Thus there gradually arose, in addition to a continuous 
history of administrative law and '^ self-government,'' a chain 
of parallels for various points of the inner life of the state, in 
which, thanks to the energetic development of the royal prero- 
gatives, the English and Prussian constitutions are much 
more intimately related than is generally supposed. 
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It cannot be denied that these writings appeared in an 
epoch and in the midst of the most profound political crisis 
in my native land (during the last years of Frederick 
William III., under Frederick William IV., during the regency, 
and under WUliam I., Emperor and King) ; and appeared, 
too, under the pressure imposed upon me by my academical 
duties, as well as that entailed by a magistracy and a pro- 
vincial office, and by a long and active parliamentary life. 
Though all this has probably been instrumental in producing 
a many-sided appreciation of affairs, it necessarily had an 
unfavourable effect upon the systematic arrangement of those 
writings ; besides which, in a work directed towards an im- 
mediate and practical end, the connection of the whole cannot 
always be sufficiently kept in view and expressed. Hence 
arose on my part a natural desire to put together the English 
constitutional history in a larger and more coherent form, 
using as a basis the work most nearly complete in itself, the 
history of English administrative law, from which I could 
retain the divisions into periods and chapters because it was 
originally designed for a history of parliamentary law. As 
regards this portion, the present work appears as a third 
edition. And here I have repeated an old experience gained 
on the German judicial bench, namely, that where, after many 
interlocutory judgments, the final judgment has been reached 
in any litigated case, many mistakes, one-sided views, and 
gaps are discovered, which have arisen in determining the 
separate preliminary and intermediate questions. Fortunately 
such interlocutory judgments are not binding on the historian, 
but allow of the completion, correction, and modification of 
opinions which once went too far ; and in this I have been 
much helped of late years by the excellent historical works 
of Froude, Freeman, Stubbs, and others. 

In another direction this history has encountered a grave 
difficulty, viz. in the copiousness of the matter. 
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A confititutional history must portray the reciprocal action 
continually going on between State and society, Church and 
State, constitution and administration, state-life and popular 
life, political and private economy, between the greatest and 
smallest interests. These are ever acting and reacting one 
upon another in such wondrous complications that a picture 
of the coherent elements, even when the moments of their 
activity are continually brought before the reader, can be 
but inadequately represented. In this constitutional history 
differs from a history of law, for the latter traces the develop- 
ment of the dogmas of private and criminal law, by quoting 
from legal documents and authorities, whilst the former deals 
with the living body of the State in its origin, its life and its 
progress, and the successive and unbroken evolution of enact- 
ments which have remained in force until the present day. 

But even in this imperfect form, the English constitutional 
history is pre-eminently suited to give a picture of the inner 
coherence of the various members of the state and society, on 
which the history of all constitutions and the fate of all 
nations is reaUy based. In these reciprocal relations the 
history of former centuries returns to life, and becomes a 
mirror wherein are reflected the struggles of the present ; but 
above all it must be regarded as manifesting the over-ruling 
Providence which guides the destinies of mankind according 
to right and towards the right. Every man who, with the 
inevitable partiality arising from a political, ecclesiastical or 
social standpoint, follows up the development of the British 
empire for a thousand years back, and strives in all earnest- 
ness to discover the connection of events, will be obliged to 
correct or amplify many preconceived opinions. The results 
of personal activity and experience are similar in the mani- 
fold relations of public life, in narrower and in wider circles ; 
and it is just this habit of personal activity that has educated 
the English nation and its ruling class in political freedom. 
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and has raised the political parties in the conntry to the 
capacity of ruling parties. Perhaps in later treatises I may 
sncceed in portraying these reciprocal relations in a still 
simpler and more vivid manner, for in them lies the solution 
of that enigma of the European world— otherwise incapable 
of explanation — namely, how it comes that in one country 
the individual members of the State and of society appear to 
be in a state of progress, and yet the whole loses ground, 
whilst in another, the individual elements appear to be back- 
ward and at times to retrograde, whilst the whole is mightily 
advancing. 



BxBLiH, April, 1882. 
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The author's world-wide reputation, both as a jurist and 
historian, was alone sufficient to justify the appearance of an 
EngKsh edition of his History of the English Constitution ; 
but the preface to the German original furnishes a still more 
cogent reason for presenting this translation to the English 
public. The author there tells us that no consecutive history 
of the English Constitution has previously been written. 
Various epochs have, it is true, been treated by consummate 
masters, but there is no treatise extant, that has attempted 
in any way to describe the rise of our political system, and to 
follow it through all its varying phases down to the present. 

It is the author's express wish that his preface to the 
German .original, though primarily intended for German 
readers only, should likewise preface this translation; as 
therein are set out the causes that induced him to commence 
and bring his researches to a successful issue. 

The work having been compiled fragmentarily and at 
different times, and having originally been devised to meet 
the practical needs of the German legislature, could not but 
exhibit some abnormal features; among them the especial 
stress laid upon the administrative institutions of the State, 
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the connty and the parish. The anthor was^ moreoyer, 
obliged to express himself according to political and legal 
conceptions familiar to German jurists, and which diyerge 
more or less widely from English terms. Hence a free trans- 
lation of the English terms into German had first to be made, 
a retranslation of which into English is far from easy, and in 
many cases might appear to call for explanation, the insertion 
of which, howeyer, would have encumbered the text. 

The author as well as the translator must accordingly beg 
the indulgence of the reader for any roughness or unevenness 
of style, which may blemish the original or the translation ; 
shortcomings that could scarcely be avoided, as the author 
could only hastily revise the sheets. 

At all events it will be of the greatest interest for English 
students of history to see how a foreign jurist, who has been 
much engaged with the reform of the judicial and adminis- 
trative institutions of Germany, treats the ancient and 
modem development of the '^ Parliamentary Model State." 

P. A. A. 

London, November, 1885. 
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The conquest of the British Isles by the Saxons, Angles, and 
Jutes from the middle of the fifth century has the character 



' With regard to the sources of this 
period, Lappenberg (** Geschichte Eng- 
lands/' vol. 1. Introd.) gives the most 
exhaustive information. Compare also 
Gneist ("Geschichte der Communal- 
Verf." pp. 7-9). The laws in the fol- 
lowing pages are quoted as given by 
Boinhold Schmid ("Die Gpsetze der 
Angel-Sacbsen," 2nd ed., 1858). Where 
special occasion demands, quotations are 
given from the official report of the 
JRecord Commission (Thorpe, ** Ancient 
Laws and Institutes of England," two 

VOL. I. 



vols. 8 vo, 1 840). The several royal laws 
are quoted with the abbreviations used 
by Schmid, viz. Athlb. (-^Sthelberht), 
Whtr. (Wihtraed), In. (Ine), Alfr. 
(Alfred), Edw. (Eadward the Elder), 
Athlst. C^thelstan), Edm. (Eadmund), 
Edg. (Ea<jear), Athlr. (^tlielred), Cn. 
(Cnut). Frcim the Norman times the- 
Lege8 Gidielmi Conqu, also contain in 
the main only a coUeotion of Anglo- 
Saxon rules of law. The so-called I^es 
Henrioi I. are principally also only 
a private compilation from the later 
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of a gradually advancing occupation. The disunited Britons, 
some of them grown effeminate, while others have become 
savage, are overcome after numerous battles with varying 
issue ; the civic settlements, dating from the days of the Roman 
sway, fall into ruins ; the old Soman culture disappears, and 
with it Christianity ; the aboriginal population is either driven 
into the hills or reduced by oppression to a state of slavery 
or to the position of impoverished peasants. Hence in Eng- 
land those peculiar conditions are wanting which in Western 
Europe arose from a mixture of the Germanic races with 
a Bomanized provincial population, with Boman culture, and 
with the Boman provincial and ecclesiastical constitution. 
On the other hand, the conquest had the effect of destroying 
the tribal bond that still prevailed in the home from which 
the conquerors came. The first settlements, indeed, appear 
to have been based upon the exodus of small tribes (notably 
the Angli), with wives, children, and servants, from the old 
home into the new. As colonization slowly proceeded new 
migrations continually took place (as in the colonization of 
the Marks in East Germany), in consequence of which the 
old tribes became mingled together, and the original family 
unions were widened by new settlers. The groups of con- 
querors thus welded together appear to have found their bond 
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the middle of the twelfth century. 
The Leges Eduardi Confessoris also are 
a private compilation from varioas 
Bonrces and traditions from the legis- 
lation of the later Anglo-Saxon times, 
and apparently dating also from the 
twelfth century. The Anglo-Saxon 
documents are quoted from Kemble's 
Codex DipL, vols. i.-vi. (1839-1846). 
Of English historical works bearing 
on these times use has been made 
principally of Kemble, **The Anglo- 
Saxons in England " (1849), two vols, 
(translated by Brandis, from whom the 
quotations are taken); Sir Francis 
Palgrave, "The English CJommon- 
wealth" (1831, 1832), two vols. ; Sharon 
Turner, "History of the Anglo-Saxons'* 
(1799-1835), three vols, with the sup- 
plementary volume, "The History of 



the Mannere, Lanrled Property,'* etc. 
New and important contributions for 
this period are also given by Fi-eeman, 
''History of the Norman CJonquost," 
vols, i., ii., iii. (2nd edition, 1870); 
Bishop Stubbs, "Constitutional His- 
tory," vol. i. cap. 1-8 (1874); and an 
exceedingly able and useful selec- 
tion of legal charters and historical 
documentary evidence is furnished by 
his " Select Charters and Illustrations 
of Constitutional History " (2nd edition, 
Oxford, 1874). Of German treatises, 
a history of Anglo-Saxon law contain- 
ing the principal features, by Conrad 
Maurer, " Miinciiener Kritische Ueber- 
schau," vol. i. p. 47, flf., continued in 
vols. ii. and iiL ; Phillips, " Geschichte 
des Angelsachsischen Bi^chts" (1825) ; 
Lappenberg, "Geschichte Englands,*' 
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of anion principally in the greater and lesser military chiefs, 
from whose office as leaders in war the royal dignity arose in 
later times. 

After the occupation of the country a division of lands took 
place, in which the hida, familia, mansus, or plough of land 
(which, according to Kemble, amounted to thirty-three Saxon, 
or forty Norman, acres), was made the unit or smallest 
measure of land settlement, and, with certain rights of pas-* 
turage and woodcutting, was regarded as a sufficient basis for 
a peasant's household. 

In many places the British population had already a dis- 
tinct landed property upon which the conquerors entered. In 
later times the continual feuds among the petty kingdoms 
everywhere hastened the dissolution of the family bond and 
the development of private property, with all its lasting effects 
upon the constitution and civilization of nations. Only in 
a few tracts of land in North Europe were soil and climate 
so inviting and so productive for the peaceful labour of tillage 
and pasturage, so calculated to produce attachment to hearth 
and home. From the beginning of the tenth century the 
expressions "b6c-land" and "folk-land" appear as the in- 
variable equivalent of the ager privatus and the ager pvblicus. 
The rich store of Anglo-Saxon records proves conclusively that 
the rights of private property were early established, and that 
property could be transferred by title deeds. Just as certainly 
was there in early times great inequality in the division of 
property. The reason for this is chiefly to be sought in the 
existence of small armies which were slowly but steadily 
conquering, under their numerous captains and commanders, 
who at the division of the land received the greater posses- 
sions, which possessions in process of time were managed 
by the settlement upon them of smaller people, who rendered 
payment in kind. This inequality of property had already 
undermined the old position of the freeman. The ancient 
inheritance of freedom, the considerable weregeld, and the 
personal protection accorded the liber homo, were, indeed, 
continued to him, even when he possessed no land, down to 
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the close of the Anglo-Saxon period. But in every other 
respect, the rising up of the greater landed proprietors over 
the class of the peasant proprietors, and the degradation 
below the line of freedom of the free-bom men, without 
possession of their own, is increasingly manifest. The con- 
ditions of property among the Anglo-Saxons tended thus to a 
state of dependence, by means of loans of land and service, 
on the largest scale. The ordinary names for those who were 
in this state — Folgan, Hldfdta — include both the settlers upon 
the land thus lent or let and also the personal domestic 
servants. But the state of service (gesith) thus created 
proceeds in two widely divergent directions. 

This entrance into the sphere of personal service has quite 
a different meaning as applied to the household of the inferior 
warrior chieftains. When once a settlement has been formed, 
the honour attached to this service, and its connection with 
military and legal affairs, gives the retinue of the king a 
position so prominent as to be eagerly sought after by the 
landless sons of the great proprietors, and even by free land- 
lords. The relation of service to the king forms more and 
more an especially honoured upper class, increasing with the 
growth of the royal privileges and of the realm. 

On the other hand, this dependence, brought about by the 
settlement on farms held of private persons, is productive ol 
a lower position, which sinks below the level of the old common 
liberty. This class of settlers are for the most part small 
farmers, intermingled even with bondsmen, and it has the 
position of a dependent and heavily burdened peasantry. 
Extant records show us how manifold .were the ways of 
granting such a "fief," whether revocably or irrevocably, for 
years or for life, and with reservation of numerous payments 
igafol) in kind or in money, in labour, service in the field, 
defined or undefined. The great landed proprietorships 
realized much from such settlements, and supplied them- 
selves with the natural products and the services of which 
a great household stood in need, for the wants of private 
life as well as for the equipment of the troops. The depen- 
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dence thus created became in fact hereditary, and increased 
in times of war, through the destruction of the free peasant 
farms, and in times of peace through the increase in the 
number of the landless members of families. In this direction 
social order appears in the Anglo-Saxon times to have 
advanced with even step. The law of property originating in 
later times under the name " rectitudines singulanlm person- 
arum" affords us in the law affecting the Thane, in the rights 
of inheritance, and of those affecting the farm labourers, 
a picture of a firmly established state of society, exhibiting 
a deeply rooted dependence of the free-bom classes on great 
landed proprietorships.** In its forms of armament, adminis- 
tration of justice, and Church, the State is constantly acting 
and reacting upon these bases of property. Army, Law Court, 
and Church remain throughout the whole of the Middle Ages 
the three foundations on which the commonwealth is carrying 
out its work of change. 

I. The first department, t^t inflftaVB Sbs^^^t^ ^^ ^^^ 
Anglo-Saxons, is based upon universal service. Under this 
is to be understood the duty of every freeman to respond in 
person to the summons to arms, to equip himself at his own 
expense, and to support himself at his own expense during 
the campaign. The impossibility of attaining a uniform fulfil- 
ment of this duty is at the root of all the changes in the 
social relations, and in the constitution of the Germanic races. 
After a fixed settlement has been entered on, the small peasant 
farm, barely sufficient to support a family, cannot possibly, 
as a rule, answer this duty, and still less can it be fulfilled 
by the landless freemaji. Among the Anglo-Saxons, as else- 
where, after the settlement a division of the militia, according 
to Hundreds, was organized, in which arrangement a remedy 
was to be found for existing evils. They were obviated in 
this way, that the Hundreds, instead of furnishing a hundred 

* * The laws of property are treated the older family oonstitntion, see B. 

of at length by Conrad Maurer, in the Schmid in "Hermes," vol. 32 (1829), 

•* Munchener Kritische t Jeberschau." pp. 232-264. On the land oommnnities 

R. Bchmid's '* Olossarium " y. Bocland, of the Middle Ages, see Naaee, *'Da8 

Folkland, Hid. Kemble, Anglo-Saxons, Englisohe Marken-system." 
i o. 2, 4, and appendix A, B, 0. On 
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men, sent smaller contingents, and that in making the divisions 
the number of the hides of land was taken into account ; that 
a landowner was allowed to send his sons and his followers 
to serve in his stead, and that the regulation of the duty of 
furnishing troops was left to the resolution of the National 
Assembly, and in process of time to the lieutenants of the 
king in the County Assembly. The Hundred therefore means, 
with regard to the, constitution of the army, only an equal 
contingent within a greater unity ; and this is the reason that 
in various epochs, as for instance under the reign of Alfred 
the Great, a new organization of the Hundreds took place. 
The Anglo-Saxon times never attained to such fixed and deter- 
minate rules of law as were introduced by the capitularies of 
the Carlovingians. The sub-distribution was left entirely to 
the administration of the county, whence only a very unequal 
and faulty form of militia could proceed. 

Accordingly, in the times of the Heptarchy, the individual 
chieftains were obliged to have recourse to other forces for the 
waging of their numerous wars, by detaining and reorganizing 
from among their free servants and followers an armed retinue 
ready to respond to their personal summons. All court 
offices had originally a warlike character. Prospects of booty, 
honour, favour, and reward induced even freemen to join such 
trains of followers. Besides the booty, gifts of folkland and 
grants of offices of trust were the rewards chiefly paid for 
services of this description, and thus there was formed round 
each of these little kings a first levy of tried soldiers, whose 
existence confined an appeal to the general military service 
of the people more and more to cases when the country was 
in peril. We first read in the laws of Ine of these warlike 
Gesith-men (with or without land of their own), whose 
increased weregeld indicates them as belonging to a class 
liable to military service in a higher sense; and in process 
of development these men become the still more esteemed 
class of Thanes. Analogous reasons in later times led to 
the greater landed proprietors in the united Saxon kingdom 
forming a warlike retinue from among their domestics, their 
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under-vassals skilled in arms, and in some measure from 
among the free landed proprietors. At the same time the 
majority of the freemen were, to a certain extent, practised 
in arms, but this varied according to the position of the 
districts. As a rule, the service of the freemen in times of 
peace was required by the Hundreds more for guard duties, 
the repair of castles, and the making of roads. The reorgani- 
zation of the army by Alfred was not permanent, and after 
the lapse of a hundred years sank into a state of utter 
weakness, and at the close of the Anglo-Saxon period the 
ascendancy of a few powerful, warlike Thanes, with their 
armed followers, produced an oligarchical character in the 
whole of the constitution. (1) 

II. The second department, the ^nglo-Sba^on ^binfnfstta- 
tion of justice, in spite of the numerous accounts handed 
down to us, affords no comprehensive picture of the whole. 
In the developed constitution of the tenth century, however, 
we meet with judicial courts of the two following degrees. 

The Hundred Court or Hundred-gemote, meeting once a 
month for the narrow district of a commonalty {Vicinetum), 
decides the ordinary civil actions and petty criminal cases, 
and is the principal place for the solemn conclusion of 
contracts and testamentary dispositions. 

The County Court Shire-gemote, meeting twice a year, 
exercises a fuller criminal jurisdiction, decides quarrels between 
the inhabitants of different hundreds, draws in general within 



(1) An enquiry into the constitution 
of the army leads to the negative result 
that there was no legal distribution 
of the burdens of military service in 
Anglo-Saxon times. Military service 
was the personal duty of every free 
man, and not a fixed burden, but one 
pertaining to the commonalty, and regu- 
lated according to extent of property. 
The much-vexed question, which has 
been discussed almost within the 
memory of the present generation, as 
to whether in the Anglo-Saxon Idmes 
a ** feudal system" existed, has its 
origin in mistaking a few unconnected 
elements for the whole. Grants of 



land, and the rendering of military 
service by the grantee, existed already 
in Anglo-Saxon times, as did also the 
legal and police jurisdiction of the land- 
lord over his tenants. In the same 
way there was a bond of allegiance 
between the king and his higher 
followers, between every master and 
servant, between the Hl&ford and the 
Hl&faeta; but the growing together 
and the consolidation of these rekitions 
into the English feudal system did 
not take place until the Norman times. 
For their more special formation under 
the influence of the monarchic power, 
see cap. ii. sec. 2. 



8 Constitutional History of England. 

its joiiscliction matters in dispute between more powerful 
parties, and forms a periodical district assembly for the 
conduct of all public business in the county. 

The parties appear before the court with numerous com- 
purgators, %.e. persons prepared to swear to the truth of a 
statement; the employment of witnesses in civil actions 
was tolerably frequent, and suitors seem to have appeared 
frequently taking a part. A regular participation in such 
judicial proceedings, with their numerous judges and com- 
purgators, presupposes an independent position which must 
have been very rare among the small settlers, many of whom 
possessed but a single hide of land. And yet a regular 
attendance at judicial proceedings is the necessary preliminary 
of all legal knowledge ; he who is only present now and then 
cannot become and remain the depository of legal knowledge 
and of legal custom. Accordingly the great County Courts 
were, at their first authentic appearance, assemblies of the 
greater proprietors, who, in their capacity of regularly appear- 
ing, experienced lawmen, obtained the appellation of '^ Witan.'' 
A picture of old Germanic peasant communities forming a 
court in full assembly, under their chosen presidents, is not 
to be found among the Anglo-Saxon records. The inequality 
of the proprietorships has thrust back the smaller farmer into 
the position of a spectator in the large assemblies, and even 
in the small County Courts the judgment is generally left to 
a small number of " Witan." 

These beginnings of a magisterial constitution are founded 
upon the natural basis of the ascendancy of the great pro- 
prietors. The Carlovingian institution of select lawmen 
(goabini), appointed permanently by a royal officer, is foreign 
to Anglo-Saxon ideas. 

The magisterial office in Anglo-Saxon times is remarkably 
vigorous in the matter of punishment. Blood vengeance 
appears only to have been permitted against the slayer with 
malice aforethought and the adulterer. The privileges and 
responsibilities of clan and family kinships assume a subor- 
dinate position where a breach of the peace has been com- 
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mitted. The system of composition, so far as payment of 
weregeld and penalty to the parties is concerned, appears to 
have soon become only subsidiary. Serious breaches of the 
peace are generally visited with capital or corporal punish- 
ments, while for serious as well as for petty offences, con- 
siderable fines under various styles and names were payable 
to the magistrates. Penal justice was thus, even in the 
Anglo-Saxon times, in intimate connection with the financial 
rights of the king, and in course of fuiiihe? development 
with the privileges attached to the private jurisdiction of the 
landowners. Out of the magisterial authority in criminal 
procedure there was formed a system of protective measures 
to secure the '^ maintenance of the peace." The householder 
is made responsible for those living with him, the landowner 
for all the occupiers of his soil, especially for their due 
appearance in courts of justice. The landless man who did 
not belong to the household of an established landed pro- 
prietor, was forced to enter a union called a "tithing." 
Towards the close of the Anglo-Saxon period, this " tithings 
system " developed into similar small unions consisting both 
of free men and of poorer people dependent upon the soil. 
At the same time these formed a police system, and acquired 
a right of settlement, and thus incorporated the landless 
population either with the household of a Thane, or with the 
land belonging to a Thane, and to a community dependent 
upon him, or forced them into a tithing of free peasantry. (2) 
III. The third division of the Anglo-Saxon life is famished 
by tj^t (2Di)tiSttan Ctutcjb — the necessary complement to the 
army and the judicial system. Just as the influence of the 
heathen priesthood in the new settlements does not appear 
to have been anywhere very important, so the conversion 
of the separate kingdoms to Christianity in the coarse of a 
single century (591-688) was effected without any material 

(2) As to the legal jurisdiction of refers to their various aspects. As to 

Anglo-Saxon times, compare Lappen- their further development under the 

berg, vol. 1. p. 581, et seq. ; Phillips, influence of monarchy, vide cap. ii., 

pp. 166-210. The description of the sees. 2 and 3. 
offices and the districts (cap. iii. iv.) 
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struggles or convulsions. The successful labours of the 
Scottish missionaries, ^ho brought down from the north the 
faith of the British Church, were met from the times of 
Gregory the Great and St. Augustine onwards by the equally 
successful propagation of the Boman Catholic ecclesiastical 
system advancing from the south. In spite of the disunion 
that at first existed, Christianity found a fruitful soil in the 
peaceful inclinations of the new colonists; while the early 
entrance of the aristocratic classes into the clerical profession 
is a characteristic feature in England. The importance of 
the Church of the Middle Ages shows itself primarily in its 
protection of the weaker classes. The Church created the 
first beginnings of a legal protection against the sale and 
ill-usage of women, children, and bondsmen. It was the 
Church that first secured to the labourer his day of rest, 
his earnings, and an effectual liberation from slavery. She 
it was that founded the earliest schools for the upper classes, 
whilst the lower clergy and the monks were accessible to all 
alike for advice and instruction. She was the first to foster 
gentle manners, industrial pursuits, peaceful intercourse, and 
was the first originator of reUef for the poor. The higher 
regard for the sanctity of marriage, the raising of the position 
of women — first in manners, and then in their private rights — 
are due to her influence. In the Law Courts the Church 
made her power felt by the frequent application of oaths, and 
by conducting the judicial trials by the ordeal of fire and 
water, which fell to the Christian clergy in the transition 
from heathendom. The Bishop appears in conjunction with 
the Lieutenant of the king, as the head of the county adminis- 
tration. And so the Church, steadily progressing, enters into 
the Commonwealth to fulfil those humane tasks for which 
there was as yet no room in the temporal constitutions of 
the Middle Ages. In aU circles of public administration the 
Clerici are the indispensable medium for writing. Bound up 
with all classes of the population, and with all the interests 
of life, the development of the English Church, as regards its 
officials, its doctrines, and dogmas, has been more national in 
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its character than the Churches of the continent. Neverthe- 
less, the internal organization of the Church is true to its 
principles, as being an universal school. To perform its 
widely extended functions, there was formed a peculiar class 
for intellectual labour, which, like every other free labour, 
needs property ; and therefore in the Middle Ages it needed 
landed property, without which the Church would have re- 
mained in a servile position, and incapable of fulfilling its 
vocation. The ecclesiastical constitution accordingly assumes 
in this most national of all Church institutions the same 
external form as in the rest of Christian Europe. A school 
for a nation can only be conducted by spiritual superiority, 
and this demands, on the part of officials, submissiveness 
and devotion to their profession, — the first example in the 
Germanic life of a class of professional public functionaries. (S) 
Such are the political forces which, continually acting and 
reacting upon the inequality of property, remodel those 
class relations to which I shall again revert in Chapter 
VI. The bearers of arms maintain their dominion over 
the soil, and become the landowners. The landless freemen 
come into a lasting and actually heritable dependence upon 
the land. Throughout all degrees of property there runs a 
disposition to create dependences which strives after a legal 
recognition, and gains it in the following way. 



(8) We shall revert to the more im- 
portant of these relations under the 
head of Ecclesiastical Administration 
(Chapter V.). As to the outward pro- 
gn^ss of the conversion, vide especially 
Lapponberg, i. 132-205. The pro- 
pagation of the new doctrines proceeded 
from above to below, making its first 
appearance at the court, and then 
through resolutions of the national 
assembly, which was generally appealed 
to, and which decided by a majority of 
voices. With regnrd to the main clia- 
racteristics of Anglo-Saxon heathen- 
dom, see the exhaustive essay of 
Kemble, L cap. 12. The effort made 
to replace as soon as possible the few 
foreign missionaries by native bishops 
is worthy of note. '* It is owing entirely 
to the admissioa of natives among the 



higher clergy that it became possible 
for the Church of the Anglo-Saxons to 
become so soon a national one, that the 
Liturgy, Ritual, Prayers, and Sermons 
were so soon given in the German 
tongue, and found their way to the 
heart of the people. The retention of 
the Germanic proper names, the pecu- 
liarity of the Anglo-Saxon calendar and 
its feasts, the small influence exercised 
by the Roman Ecclesiastical Law, the 
development of the national language 
by the Ecclesiastics, the weakened in- 
fluence of Rome upon the princes of 
the realm, are the peculiar and in- 
timately connected advantages of a 
Church, truly richly endowed by reason 
of its former deficiencies'* (Lappon- 
berg, i. 163). 
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The state of dependence in which the poorer classes 
were, was formally recognized by the king and the general 
assembly of the realm and became a principle of law. The 
relation between Hlaford and Hlafaeta was already a com-, 
plete portion of the Anglo-Saxon legislation. (In. 89, 50, 
Alf. 87, 42 ; Athbr. i. 1, ii. 4, 7, iii. 6, iv. 1 ; Edm. iii. 7 ; 
Cn. ii. 29, 82, 78, 79.) 

Higher services rendered in the militia and in the Law 
Courts then led to the legal recognition of a higher worth 
or station — ^to the idea of Thanehood. The direct expression 
for the " worth " of a man is the " Weregeld," which was 
fixed in the proportion of 200 to 1200 shillings ; that is, the 
Thane was estimated at six times the rate of the mere free- 
man. By multiplication of these, further sums were arrived 
at for the Ealdorman and the Bishop. As the legal system 
of these times is primarily based upon the legal protection 
that a fine affords, a higher rating was equivalent to the 
recognition of the right to a higher class or rank. Hand 
in hand with these two relations is developed the foundation 
of a manorial system. The householder and landlord has 
the actual power to dismiss his gesith, and to take away 
from his tenants their grants, whence there results a right 
accorded to the lord of deciding upon the disputes of his 
gesith and his tenants. Becognized by the authority of 
the State, the domestic Imperium becomes a regular jurisdic- 
tion. With the increasing power of the magnates, further 
royal privileges pass to the landlords, and in later times 
also a petty criminal jurisdiction. Amongst the Thanes, 
again, certain greater Thanes are distinguished from the 
others, as having large territories and armed retinues, and 
being in possession of the high state offices, as well as of 
the lay dignities of the Ealdormen. These, together with 
the Prelates, compose, in Anglo-Saxon times, the legislative 
councils of the realm. Just as the county assembly in its 
executive capacity had become limited to Thanes and a few 
minor elements, so a similar limitation in a far higher degree 
took place in the coimcil of the realm. The Anglo-Saxon 
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Gemote, the so-called " Witenagemote," is a representation 
of the masses of landed proprietors corresponding to the 
system by which they fulfil the functions of the State ; that 
is, it is determined by property, office, and royal appointment. 
In the last century of the Anglo-Saxon period the great 
proprietorships had attained such an ascendancy as to make 
the position of the throne vary with the period and with the 
character of its occupier, and the exercise of all royal rights 
often appears, as a matter of fact, to be the right of the 
oligarchic Witenagemote.f 



t Ab to the degi>ee8 in the different 
classes, a more ezhausiive acoount will 
be found in Chapter VI., I only here 
refer to what is necessary for the 
understanding; of the offices. In the 
4 Laws of Ine the Gesithoundman makes 
himself at first conspicuous. It is only 
since the time of iSIfred that the dignity 
of a Thane appears in connection with 
landed property to the extent of at 
least five hides, which carries with it 
a "Weregeld" of 1200 shillings, and 
the rank of a Txoelfhyndeman, I con- 
clude from a combination of numerous 
indications that this is connected with 
the establishment of altered military 
arrangements, according to which the 
Idng prevailed upon the majority of 
the great landlords to pledge them- 
selves to him to obey his personal 
summons ; for which the honour of a 
royal Thane, the appointment to the 
office of Shir-ger^fa, etc., as well ss the 
further advantages resulting therefrom, 
such as favours and honours, were a 
sufficient equivalent. The title of 
'* Thane" now becomes applicable to 
the royal servants, and extends from 
the highest offices in the court down 
to the smaller offices appertaining to 
the county administration and the 
royal demesnes. Moreover, those hav- 
ing the right to exercise a private 
jurisdiction, belong by virtue of this 
right to the class of Thanes, because 
their civil and police powers are now 
regarded as royal offices. The pre- 
ponderating influence in this arrange- 
ment was the regard paid to public 
office and a public calling, and not to 



mere amount of property. That this 
was the leading idea attached to the 
complex notion of Thanehood is shown 
by- 

1. The etymology of the word, 
which expresses (together with the 
word derived from it, thegnian, to 
serve) the serviens, or minister. This 
last is the usual translation in the 
old Saxon records. 

2. In later times any kind of official 
position was so naturally connected 
with the word ** Thane," that loss of 
Thanehood was used as a synonym for 
dismissal from a royal office. 

3. Even where the possession of 
five hides is mentioned as being the 
basis of Thanehood, the reservation ia 
added that the following things are 
further required : a church and a 
kitchen, a bell tower, and a seat in 
the castle gate (which is equivalent 
to a personal jurisdiction, saca et 80ca\ 
and a special office in the king's hall 
(of lay rank, cap. iii., Schmidt, 381). 

4. That the stipulated service forms 
the decisive point is further shown by 
the equality subsisting between all 
Thanes until tlie close of the Anglo- 
Saxon period. The great .Thane with 
princely possessions is a Twelfhvnde- 
man, and is no more than the simple 
county Thane with five hides of land. 
The Anglo-Saxon legal phraseology 
has no special term for distinguishing 
the great Thanes. When it is necessary 
to single out the magnates, the denota- 
tion *' Royal Thanes" is used with a 
certain emphasis, in order to signify the 
important royal office they hold. 
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CHAPTER II. 
Wit ^nglo-^axon inonarc^B. 

From amidst this reconstruction in the system of property 
and freedom, we see in England the regal power going forth, 
— ^the most magnificent civil creation of the Middle Ages. 
Among the most nearly related continental races, in their 
old dwelling-places, among Saxons, Frisians, Holsteiners, 
Hadlers, and Dittmarshers, we find in those times no regal 
sovereignty. Its appearance among the Anglo-Saxons must 
be accounted for, not by national peculiarities, but by social 
conditions, which arose from the settlements upon conquered 
territory. Among the first generations, too, we do not as 
yet find a kingship. The conquering expeditions had cer- 
tainly a chieftain at their head, who belonged to the families 
famous in war {nohiles) ; and in the conquered country we 
find the successful commander at the head of the army which 
has seized the territory. His name was associated with 
memories of victory, with the acquisition of the present 
dwelling-place. When the land was divided the lion's share 
fell to him, as well as the spoils of the vanquished British 
chiefs. In like manner, as possessions became hereditary, 
the transfer of the ducal dignity to the son was looked upon 
as a natural arrangement. Such a condition of things was 
found even among the Bepublican tribes of the continent. 
Actual kingship begins to exist — firstly, so soon as the dignity 
of the chieftain appears not only in the leadership of the 
army, but when it becomes a comprehensive supreme power. 
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including the office of magistrate, of protector of the peace, 
of defender of the Church, with the highest control of the 
Commonwealth in every department; secondly, so soon as 
this highest dignity has become recognized by the popular 
idea as the family right of a high-bom race. Directly both 
these conditions co-exist, the new idea shows itself in its new 
name. After gaining great victories, ^Ua, of Sussex (514- 
519), was the first to adopt the title of " Cyning ;" and this 
example was gradually followed by the other chieftains, down 
to the petty potentates who ruled over a tract of country 
hardly as large as a county of the present day. The step 
which exalted the ducal dignity, until then recognized as a 
martial title, to the permanent position of supreme power, 
was, regarded from without, of no great importance. The 
head of the army in time of war, becomes the head of the 
government in time of peace; that is, the organization 
according to which the soldiers assembled under their leader, 
becomes the model for the new monarchical state. 

The social conditions which regulated this new state of 
affairs have been indicated above. Together with the definite 
development of private property, the principal military and 
legal offices are transferred to a class of great landlords, which 
class in this way gains a predominant influence in the com- 
monwealth. The graduated values of the landed properties 
gives the upper classes a separate position with regard to 
"Weregeld" and fines, puts them on a different footing in 
the army and in the Law Courts, puts a different value upon 
their oath, and accords them a different share in judicial pro- 
ceedings. The ever-increasing difficulty of obtaining justice 
against the powerful, the class interests which pervade army, 
Law Courts, and the system of the maintenance of the peace 
(and later also the Church), create an idea that the old con- 
federate constitution is no longer sufficient for the freeman. 
Under such conditions the chosen officers of the State become, 
wittingly or unwittingly, the representatives of the interests 
and the privileges of the upper classes, and develop a tendency 
to use their power for the exclusion from justice and oppression 
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of the lower classes. In the burden which military duty im- 
posed npon the small landowners, and in the numerous duties 
of tenure and service, means for this oppression were ever 
present, and were increased by manifold circumstances. War 
and disaster drove the small independent landowners from 
their farms ; the Hundred was broken in upon by the lords of 
the manor and by dependent communities, and the separate 
allodial peasants became less and less capable of protecting 
themselves and bearing the common burden. In such a state 
of affairs the weaker classes would necessarily be in a better 
position when a higher impartial power appointed and con- 
trolled the civil and mihtary officers. Only by such a power 
could the initiative be taken for the measures which were now 
necessary for the protection of the unrepresented classes. The 
exclusion of the small landowners and of the landless from all 
the greater assemblies lessens their interest in the life of the 
confederacy, and inclines the masses to subject themselves 
to one great distant lord, rather than to numerous powerful 
neighbours. In this matter the Middle Ages were guided by 
an empirical tact. If the supreme ruler of the commonwealth 
was to be exalted above these class interests, it was necessary 
that his ruling position should be made a permanent dignity 
in his family, which should be independent of the favour of 
the dominant classes, and devoted to the lasting welfare of the 
community ; and as a rule the king was inclined to this from 
the feelings inspired by his high calling. In contrast to the 
ancient world, in the Germanic world the hereditary kingship 
raised the *' State " above social interests, and gave the 
permanent and highest duties of the State a permanent re- 
presentative. And therefore it is that, among the Anglo- 
Saxons, kingship was upheld by the attachment of the weaker 
classes, and became bound to the whole community by a 
mutual bond, which of all the creations of the secular State 
has endured longest and most firmly.* 

♦ Ab regards the origin of the Prerogative in England" (1830), in 

Anglo-Saxon kingship, see the clever which the historical dates have been 

monograph of Allen, "Inquiry into carefully collected. But the appearance 

the rise and growth of the Boyal of the treatise at the time (d the 
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The honorary prerogatives of the kingly office are next 
formed in the following way. They resulted from the idea 
that the embodied authority of the State, if it is to stand 
above the community, must be itself the undisputed head of 
the society. Accordingly the king has the highest grade of 
"Weregeld," viz., in Mercia 80,000 sceatts, equal to 7200 
shillings, or 1201bs. silver ; as high, therefore, as the ** Were- 
geld " of six Thanes or thirty-six Ceorls. In other districts 
the simple " Wite " of the king is apparently not higher than 
that of the archbishop ; but the amount of the royal " Were- 
geld '* is doubled by the " Cynebot ** of equal amount, which 
is demanded, not by the family, but by the whole nation for 
the life of '^ its king,'' thus giving expression to the idea that 
in reciprocal possession the king belongs not merely to his 
family and his class, but to the whole community and the 
nation at large. The next-of-kin of the king are also, by the 
simple *' royalwere " and by larger contributions (Cn. ii. 58, 
Appendix iv.), ranked above the Prelates and Thanes, and 
form, under the name of "iEthelingi," the only legally recog- 
nized hereditary nobility of the Anglo-Saxon period. The 
early recognized capital punishment for regicide, and for har- 
bouring seditious vassals of the king, belongs pre-eminently to 
the class of political or magisterial prerogatives. A higher 
degree of " Weregeld," and a fine for the king's vassal, and 
the higher position of the vassal as *' compurgator," create 
at once a social prerogative, and a recognition of magisterial 
authority. An especial protection extends even down to the 
godchild, the groom, and the man whom the king honours 
by deigning to drink in his house. To the social side of the 
kingship belongs finally the formation of a Boyal Household, 



Befonn Bill, and the abstract argn- 
ments employed, have caused the author 
to entirely mistake the authenticated 
development of a king from social 
causes. In the background one can 
perceive in this author the idea of 
usurpation and a continual dislike of 
monarchy : everything that is im- 
mature and anomalous in the develop- 
ment of kingly power he accordingly 

VOL. I. 



places ia the foreground. Turner, 
on the other hand, is unprejudiced, 
"Anglo-Saxons," Supplement (iv.) 
p. 262. For the historieal facts as to 
^lla, of Sussex, vide BsBda, *' Eccle- 
siastical History," i. 15 ; " Saxon 
Chronicle," anno 449-495; Lappen- 
berg, i. 566. The etymology of the 
nume " King" is dubious. 
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the four chief offices in which, as in other Germanic king- 
doms, are those of the chamberlain, the marshal, the steward, 
and the cupbearer.** 

The rights of sovereignty in the State are more slowly 
developed th&n the prerogatives of the king. To designate 
him as the highest official in the realm, the terms, *^ Hlaford " 
and " Mundbora '* of the whole nation are used (Chron. Sax. 
anno 921, and under Eadward the Confessor). Whilst the 
word " Hlaford " expresses the lordship over the whole nation, 
which has to swear faith and allegiance to him, the term 
** Mundbora " expresses a protector and guardian, " defensor et 
patronus.** The indefiniteness of the appellation is in keep- 
ing with the facts. It was indeed a process of slow forma- 
tion in which the royal sovereign rights of later times were 
not yet sharply defined. An analogy with private lordship 
still exists everywhere ; just as the oath of fealty taken to the 



* ♦ The honorary prerogatives of the 
Mng belong pre-eminently to the social 
fiide, and it is accordingly not by mere 
chance that among the Celts in Eng- 
land, as on the continent, conrt offi- 
cialism plays a more important part. 
Nationality, and the strong ascendancy 
of the great landed proprietors, com- 
bined to make the kingships there find 
pleasure in posing as the heads of 

treat and noble households. The pe- 
antic importance with which the law 
of Wales fixes the rank and the per- 
quisites of the twenty-four court offices, 
according to their position at the 
king*s marshal's and vassars tables is 
very characteristic. Kemble*s" Anglo- 
Saxons,'* ii. cap. 3, contains a chapter 
on the king's court and household. 
The chamberlain appears under the 
name of « Burthegn " " Hordere," « Cu- 
bicularius" " Camerarius" and " The- 
saurarius** The marshal is known as 
'*Steallere," "Horsthegii," '* eiahulator;* 
** strator regit" According to the literal 
interpretation of the term, *' overseer of 
horses," his duty was to superintend 
everything connected with the royal 
equipment, and thus he had an especial 
authority over the warlike followers; 
the frequent mention of it points to a 
certain importance attached to this 



court office. The steward ("Truchsesa"} 
appears as *• dapifer" " di«eifer reffts ; *' 
the Anglo-Saxon name was *^'Disc- 
thegn." The cup-bearer is found only 
in Latin records as ***^'"— ^z-*' ««.-.. 



tt 



'ptncema," "pin- 
cemtts." The smaller offices are so 
incidentally mentioned that from this 
single fact alone their small impor- 
tance can be estimated. But even 
the higher offices are only honourable 
dignities for the ** great Thanes," to 
whom the king, according to circum- 
stances, also entrusts the command of 
his troops, or to whom he gives some 
high position in his council ; but with 
no court office, as such, are specified 
^tate duties connected. The position 
of the " great Thane," and of the hieh 
official of State or Court, is frequently 
united in one person ; but everj'where 
the signatures of the Prelates, of Duces 
and Ministri (Thanes), appear as the 
proper constituent parts. A title de- 
rived from a court office only occurs 
occasionally in the case of a few Thanes, 
and only among such as are not in- 
vested with the higher rank of Ealdor- 
man (Dux, Comes) in the central 
administration, the signature of the 
Ealdorman always preceding those of 
the others. 
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king is word for word the oath of service taken by a private 
man to his Hlaford. Nevertheless very important changes 
in the social order in the army, and in the court of justice, as 
well as in the Church, originate in the power of the Sovereign. 
I. %^t jniHtarg Sbupumacs was already contained in the 
old Ducal dignity, as being the highest command in the army, 
and is undisputed throughout the whole of the Anglo-Saxon 
times. Both before and after the union of the kingdoms the 
king fights in person at the head of his army, in the innu- 
merable battles recorded in Anglo-Saxon history. Next to 
the king, Ealdormen appear most frequently as commanders 
representing him ; his place is also often filled by a marshal 
(steallere), or some other great Thane. A general vicegerency 
of an Ealdorman includes also the delegated command of the 
army. With this exception, there cannot be found, in the 
whole Anglo-Saxon period, any trace of the active command 
of the army being attached to any office or possession. 
Separated, again, from the leadership of the army is the 
power of deciding as to war and peace, and of regulating 
the distribution and equipment of the contingents. The 
decision on these matters originally rested with the people, 
without whose assent no national war could be entered upon. 
In later times, too, the king determined on such matters 
in the national council, which in the small kingdoms is 
identical with the county assemblies. After the consolidation 
of the great kingdoms with their subdivisions, the right of 
deciding the distribution of the contingents, under the direction 
of the royal governor, falls to the county assembly.(l) 



(1) The military sovereiqnty iniiet be 
distingaished with regard to its later 
development according to its throe 
component parts. 

a. The decision touching ivar and 
peace was from ancient times the con- 
cern of the people, wherever a real 
** national war '* was to be undertaken. 

h. The decree as to the distribution 
and equipment of the contingents was 
left to the individual shires in which 
the governor sat in council with the 
•county assembly. The administrative 



character of these debates, regarding 
amount and distribution, appears also 
in the laws (Athlr. vi. 32. sec. 3). 

e. The personal command of the 
national army. From the supremo com- 
mand over the army proceeds the right 
to appoint aU the other leaders. The 
punishment for omitting to join the 
army varied according as the king was 
present in person or not. In the former 
case the disloyal soldier might forfeit 
his property and his life (Athlr. v. 28, 
vi 35 ; Cn. ii. 77). 
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The traditional limitations of the military power haTe no 
bearing upon the armed courtiers and personal vassals of the 
king ; to snmmon them to his standard was a personal right, 
while their equipment was the business of the ** Steallere." 
In the place of the old broken-down militia there stood no^ 
a force better versed in arms, equipped, and for the most part 
maintained, by the king's household, and by those of a few 
great lords who had the means of provisioning their men 
during a campaign. They were bound to their lord by a 
personal oath, which had not yet any connection with a fief 
of land, but which was only taken ^' on condition that he keep 
me as I am willing to deserve, and fulfil all that was agreed 
on when I became his man, and chose his will as mine.'' 
Herein there was only the first step to the later ''feudal 
system." The Gesith-man may be a free landed proprietor^ 
owner of a grant of folkland or loanland under very various 
conditions, or he may be landless and dependent solely upon 
the maintenance he receives in his lord's household. We 
perceive in the numerous feuds of the petty kingdoms with 
each other the wars carried on by a retinue of followers, and 
consequently these armed followers themselves attained side 
by side with the decay of the old land militia a wider extent 
and importance. The unsuccessful struggles with the Danea 
showed the unwieldiness and occasional uselessness of the old 
national array so clearly, that in the combats for deliverance, 
under iElfred the Great, the personal organization by the 
king is throughout a prominent feature. The relation of 
personal service to the king, ** Thaneship," extends by degrees 
to all possessors of five hides and upwards. From these 
times we meet with many occasions upon which, without 
any resolution on the part of the National Council, the 
people willingly followed the personal summons of the 
king. (P) 

(!•) Originally, the position of tho riors, who under their leader or lord 
personal foUo^vers and of the armed had won the victory, remained, in peace 
courtiers was quite different from a also, the nearest surroundings and corn- 
legal point of view. Immediately after panions(oomtte«r) of their chieftain. As 
a conquest, the flower of the war- the kingdom grew, the possibility, and 
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The military constitution of the national army and that of 
the royal retinue became in this way to a certain extent fused. 
Decisions touching peace and war could no longer be com- 
pletely in the hands of the national council, although that 
council was, as a matter of fact, almost always consulted, and 
claimed at least the right of giving or withholding its consent 
when there was any question of exceeding the customary time* 
of service, of entering upon winter campaigns, of naval prepa- 
rations, and wars of conquest in distant parts, or generally of 
any unusual services. Similarly, in the county assemblies, 
the disposing powers of the royal officers in equipping the 
contingents had to be enlarged. In two generations after 
JElfred's day, peaceful inclinations again had the upper hand; 
the kingdom again became powerless to resist the Danish 
invaders. Bold adventurers from among those northern war- 
riors soon gain the position of great king's Thanes. The 
landed proprietors are only too ready to abandon the real 
war service to the newly formed retinues, who had been gained 
over by the gifts of offices and grants of folkland. The 
heavy-armed, experienced soldiery now consist for the most 
part of landless men under the command of great Danish 
Thanes. Already tmder Gnut a standing guard of three thou- 
sand housecarls appears — a class of soldiers with articles of 
war of their own, and completely severed from landed pro- 
perty. But as this institution, standing as it did in complete 
contradiction to the proprietary, financial, and social con- 

with it the desire to increase the number able and separate transactions of the 
of the followers grew also stronger county assemblies. In the complete 
(Eemble, i. 142). Bat seeing that the ruin of the State, out of which iBlfred 
king chose his Ealdormen and Grert'- the Great raised his people, the obser- 
fas from amongst his nearest followers, vation of the old constitutional forms 
and appointed them to posts of conA- became impossible. Alfred introduced 
dence, the ** follower-system" became a system of successive service, accord- 
fused with the supreme ofSces, and ing to which in long campaigns the 
formed the later "Thaneship." In soldiers relieved each other; he built 
process of time this double relation magazines for the provisioning of the 
was sure to react upon the altered army, at the expense of the State, and 
position of the popular decisions con- framed new regulations for the conduct 
corning war and peace. The carrying of marine warfare and for the defence 
on of war was in the ninth century no of fortresses. But the question of the 
longer compatible with a war system, extent of these arrangements has never 
dependent on the resolutions of a been definitely settled, 
national council, and on the innumer- 
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ditions then existing, could not possess stability, it soon fell 
to pieces. An ever-recurring feeling of insular security pre- 
vented any lasting reforms in the military organization, either 
by a definite distribution in proportion to amount of property, 
or by regular arrangement and drilling of the masses capable 
of bearing arms. And this is what finally brought the Anglo- 
Saxon kingdom to ruin. The energy which, among the Lan- 
gobardi, distributed military service on the principle of the 
Soman centuries according to landed and movable property, 
or which, as in the Carlovingian constitution, gave the State 
an immediate right to a fully equipped man for every four or 
five hides, was unknown to the Anglo-Saxons. This state 
of things explains the intricacies which in later times arose 
whenever a military summons was really issued (as, for 
instance, in the fatal year 999), for the allotment of the 
contingent in each district and sub-district could be disputed. 
Even the grants of folkland were not utilized for the purpose 
of regulating a certain proportion of men. The Anglo-Saxons 
had neither a perfected form of the ** beneficial " system nor 
a " seniorat " {vide p. 95). The folkland was partly given 
away as an Allod, and partly revocably granted, with various 
burthens attached, but everywhere with the reservation of 
defence and guard duty, but not charged with supplying any 
fixed number of shields as an actual tax. Very numerous 
grants were made to the great Thanes in return for services 
done, and in expectation of services in the future; they 
were an expression of favour, but no basis for fixed war 
service. This is the most characteristic expression of the 
laxity under which the Saxon military system generally 
suffered.(l*^) 



(V*) From tbe military rights of the 
king foUows also the building of castles. 
It was of great importance to utilize at 
stated times, for such warlike purposes, 
the small freemen, whose services in 
actual warfare were seldom required. 
We find the same transition in the 
Carlovingian legislation (Carol, ii. 
Edict. Piatense, anno 864, c. 27. vol. i. 



495). '* Ut Hit qui in Jwstem pergere 
non potuerint, juxta antiquam et aZt- 
arum gentiumcoTUuetudinemcui cicitcUes 
novcu et pontes clc transUus pcUudium 
operentur, et in civitale cUque in marcKa 
wactasfaciant,** The system of forti- 
fications in the Anglo-Saxon timea 
was, in consequence of the difficulty 
of providing an adequate garrisoiiy 
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II. 'STf^e 2i^i(i'3'i ^upremacg of tfie Hing was the most 

important of the permanent powers which accrued to the 
chieftains in the transition from the old dukedom to the 
regal dignity. As " Mundbora " of the whole nation, the king 
was the supreme judge in the land, with power over limb, 
life, and property. The royal judicial office, however, still 
retained the formal character of the Germanic magistracy. 
It included the right of " regulating,'* of "administering," 
and of " executing," but not the right of " pronouncing the 
sentence," which belonged to the members of the community. 
In the united kingdom it was impossible for the hereditary 
supreme magistrate, in consequence of the extent of his 
territory, to sit in judgment in the old traditional places 
of justice (although instances occur of the exercise of this 
right) ; but the legal supremacy in its regular course displays 
itself in the ruling power which appoints the Ealdormen and 
Shir-gerefas as royal justiciaries in the people's courts, and 
commissions these again to appoint the witan who find the 
judgment. As protector of the weaker portion of his subjects 
and of the general freedom, the king provides a speedy course 
of justice, and facilitates the prosecution of rights, by the 
frequent holding of court days in the subdivisions of the 
counties (Hundreds). The Hundred Court, which exists from 
the tenth century, appears in England as a branch of the 
County Court instituted by later positive arrangement. In 
order to shorten the way for litigants, to dispose of the ever- 
increasing mass of legal business, and to render it possible 
for the poorer freemen to fulfil their duties without being over- 
burthened, the less important matters were delegated to a 
local court, held every month, which sufficiently accounts for 
the indefiniteness in the limits of the jurisdiction of the 
County Court, and its position as a superior tribunal with 
respect to the Hundred Court, and for the presidency of the 
Shir-gerefa in both. It is further the king who allows the 

very faulty, and eventnally, when the the king to the buildiug of castles can 
times of danger \vere oyer, always feU be proved, 
into decay. But no exclusive right of 
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Manor Courts to enlarge their jurisdiction over petty criminal 
offences, who extends this jurisdiction to certain free allodial 
possessors, and who lends to the Manor Court the character 
and authority of magisterial power, besides defining and rega- 
lating the relations between private and public courts. The 
position of private magistrates as " Thanes of the king *' 
prevents such rights as reside in them from being changed 
into mere rights appertaining to property, towards which 
result the interests of the landed classes were ever urging 
them. It was just these interests of the upper classes and 
the attachment to custom which jealously guarded the tra- 
ditional jurisdiction of the courts. .Though the royal judi- 
ciaries were only representatives of the king, the king was 
not allowed to arbitrarily hold his court in rivalry with 
theirs ; but his province was merely to act as subsidiary to 
the others, supplying deficiencies in cases of a failure of 
justice, or where, from the high position of one of the liti- 
gants, an impartial administration of justice could not be 
obtained or expected from the County Court. This subsidiary 
position is most definitely laid down in Eadgar, iii. 2 : " Let 
no one go to the king on account of a suit, except when his 
right has been denied him in the court, or he cannot attain to 
his right " (so also in Cnut, ii. sec. 17). It is the old prin- 
ciple, seen also on the continent, that when the lower magis- 
terial powers refuse to do justice, the higher should interfere 
to compel its being done. In this sense '^ the king in the 
national assembly" appears as the highest judicial tribunal 
in the land, in which capacity he deals with the failure of 
justice, and judges powerful litigants; that is, he appoints, 
according to custom, a number of impartial " Witan " to find 
upon the question of Bight ; analogous to the manner in 
which Ealdormen and Shir-gerefas in the Hundred Courts 
appoint judges out of the number of those lawmen or suitors 
in the county privileged to attend the court. In the later 
laws it is laid down as a universal proposition that "no 
one has any jurisdiction (socne) over the king's Thane, but 
the king alone " (Athlr. iii. 11) ; which, from the numerous 
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significations of the word "socne," may be understood to 
mean^ that over the great Thanes in the Witenagemote, 
against whom it would, moreover, be difficult to obtain justice 
in the country, the high jurisdiction of the king in the 
Witenagemote should at once be exercised. — In the province 
of criminal jurisdiction especially, the assistance of the legis- 
lature was early needed to restrain blood-vengeance and to 
improve the method of proof by compurgators, who, after the 
tribal constitution had become dissolved, were chosen very 
irregularly from amongst neighbours, whom the powerful noble 
can find only too speedily, but the poor man only with the 
greatest difficulty. At this point the kingly power, at an 
early period, shows itself active in affording the protection 
of the law to the weaker suffering imder the oppression 
of the stronger. Numerous laws were directed against 
private feuds. Certain of the compurgators were nominated 
and summoned by the royal bailiff; and thus inequality 
in degrees of power were in some measure obviated. For 
breaches of the peace we early meet with an extensive 
system of punishments inflicted on life and limb. Breaches 
of the law led to an extended system of fines for the 
protection of the person, of honour, of domestic authority, 
and of property. And here, finally, the royal judicial 
supremacy appears in the form of the privilege of pardon, 
but only so far as it is opposed by no private right to satis- 
faction (Wihtr. 26 ; Ine 6, pr. sec. 1 ; Alfr. 7, pr. ; Athlst. 
vi. 1, sees. 4, 5 ; Edm. ii. 6 ; Edg. iii. 7 ; Athlr. iii. 216 ; 
Cnut, ii. 67). In Edg. iii. 2 it is generally laid down that 
where any one finds the judgment unduly hard, he may appeal 
for clemency to the king. (2) 



(2) The legal power of the kings 
had become already established in 
the small kingdoms long before they 
became united into larger principali- 
ties. This legal power, however, only 
comprises the right to hold a court. 
The pronouncement of the sentence by 
members of the community constitutes 
during the whole Anglo-Saxon period 
A part of the " ordo jvdiciorum,'* The 



royal judicial supremacy shows itself in 
practice in the following points : — 

a. In the right of appointing the 
Ealdormen and 8hir-gei-dfas as judi- 
ciaries. These officers exercise also a 
decisive influence upon the appoint- 
ment of the judicial committees of 
the community. In the first place 
the agreement of the parties de- 
cides; ficdling that, we never hear 
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Manor Courts to enlarge their jurisdiction over petty criminal 
offences, who extends this jurisdiction to certain free allodial 
possessors, and who lends to the Manor Court the character 
and authority of magisterial power, besides defining and rega* 
lating the relations between private and public courts. The 
position of private magistrates as " Thanes of the king " 
prevents such rights as reside in them from being changed 
into mere rights appertaining to property, towards whicli 
result the interests of the landed classes were ever urging 
them. It was just these interests of the upper classes and 
the attachment to custom which jealously guarded the tra- 
ditional jurisdiction of the courts. .Though the royal judi- 
ciaries were only representatives of the king, the king was 
not allowed to arbitrarily hold his court in rivalry with 
theirs ; but his province was merely to act as subsidiary to 
the others, supplying deficiencies in cases of a failure of 
justice, or where, from the high position of one of the liti- 
gants, an impartial administration of justice could not be 
obtained or expected from the County Court, This subsidiary 
position is most definitely laid down in Eadgar, iii. 2 : '' Let 
no one go to the king on account of a suit, except when his 
right has been denied him in the court, or he cannot attain to 
his right" (so also in Cnut, ii. sec. 17). It is the old prin- 
ciple, seen also on the continent, that when the lower magis- 
terial powers refuse to do justice, the higher should interfere 
to compel its being done. In this sense '^ the king in the 
national assembly" appears as the highest judicial tribunal 
in the land, in which capacity he deals with the failure of 
justice, and judges powerful litigants; that is, he appoints, 
according to custom, a number of impartial " Witan " to find 
upon the question of Bight ; analogous to the manner in 
which Ealdormen and Shir-gerefas in the Hundred Courts 
appoint judges out of the number of those lawmen or suitors 
in the county privileged to attend the court. In the later 
laws it is laid down as a universal proposition that "no 
one has any jurisdiction (socne) over the king's Thane, but 
the king alone " (Athlr. iii. 11) ; which, from the numerous 
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significations of the word '^ socne/' may be understood to 
mean^ that over the great Thanes in the Witenagemote, 
against whom it would, moreover, be difficult to obtain justice 
in the country, the high jurisdiction of the king in the 
Witenagemote should at once be exercised. — In the province 
of criminal jurisdiction especially, the assistance of the legis- 
lature was early needed to restrain blood-vengeance and to 
improve the method of proof by compurgators, who, after the 
tribal constitution had become dissolved, were chosen very 
irregularly from amongst neighbours, whom the powerful noble 
can find only too speedily, but the poor man only with the 
greatest difficulty. At this point the kingly power, at an 
early period, shows itself active in affording the protection 
of the law to the weaker suffering under the oppression 
of the stronger. Numerous laws were directed against 
private feuds. Certain of the compurgators were nominated 
and summoned by the royal bailiff; and thus inequality 
in degrees of power were in some measure obviated. For 
breaches of the peace we early meet with an extensive 
system of punishments inflicted on life and limb. Breaches 
of the law led to an extended system of fines for the 
protection of the person, of honour, of domestic authority, 
and of property. And here, finally, the royal judicial 
supremacy appears in the form of the privilege of pardon, 
but only so far as it is opposed by no private right to satis- 
faction (Wihtr. 26 ; Ine 6, pr. sec. 1 ; Alfr. 7, pr. ; Athlst. 
vi. 1, sees. 4, 5; Edm. ii. 6; Edg. iii. 7; Athlr. iii. 216; 
Cnut, ii. 67). In Edg. iii. 2 it is generally laid down that 
where any one finds the judgment unduly hard, he may appeal 
for clemency to the king. (2) 



(2) The legal power of the kings 
had become already established in 
the small kingdoms long before they 
became united into larger principali- 
"ties. This legal power, however, only 
comprises the right to hold a court. 
The pronouncement of the sentence by 
members of the community constitutes 
during the whole Anglo-Saxon period 
A part of the " ordo Jtuliciorum," The 



royal judicial supremacy shows itself in 
piiictice in the following points : — 

a. In the right of appointing the 
Ealdormen and Bbir-geidfas as judi- 
ciaries. These officers exercise also a 
decisive influence upon the appoint- 
ment of the judicial committees of 
the community. In the first place 
the agreement of the parties de- 
cides; failing that, we never hear 
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ni. Wst $ohce-ftttptemac5 of 4e iBting proceeds from 
position as '' the highest maintainer of the peace." This peace- 
controlling power is the outcome and extension of the military 
command and the criminal jurisdiction, with which latter it 
is in England even at the present day allied. By the grant 
of the royal protection, special persons, places, and times 
became so hallowed that any violence done them was visited 
with condign punishment ; and where a breach of the peace 
would have been committed, according to the law of custom, 
the punishment was increased, because of the '^ special peace 
of the king." The special laws concerning peace extend — 

(1) To certain places: to the palace of the king and its 
surroundings (Athlb. 8, 5 ; Ine, 6 ; Alfr. 7 ; Cn. ii. 59) ; the 
residences of the upper classes, and, under other names, those 
of the lower classes as well, but more especially as ^'Cirik- 
frith " to churches and monasteries. 

(2) To certain times : to the time when the militia is siun-' 
moned (Alfr. 40, sec. 1 ; Cn. ii. 61) ; to the popular and court 
assemblies (Athlb. ii. 8 ; Athlr. iii. 1 ; Cn. i. 82) ; to market- 
meetings, meetings for taxation, and guild-meetings (Ine, 6, 
sec. 5 ; Athlr. iii. 1) ; to the coronation day of the king ; and. 



of a selection of judges by the com- 
inanity, because, by reason of the in- 
equality of property possession and 
from the class interests which were 
dominant in the great courts, there 
was no room for it in proceedings in 
which the mass of the freemen only 
took part as spectators. In criminid 
proceedings, however, the accused par- 
ticipated in the selection. 

b. As supreme judge oyer '* liberi 
homineB" the king allows the Manor 
Courts also a judicial power. In this 
sense the lord of the manor was royal 
"Thane" in his especial capacity of 
magistrate. The magistrate himself 
is liable to a fine for disobedience 
(Athlst iv. 7), and is, together with 
the Gergfa, nominated as official re- 
corder in quarrels concerning barter 
and exchange (Athlst. ii. 10, pr.). 
The Land-UUford has to take care of 
stolen cattle until the owner is found 
(Edg. iv. 11; Athlr. i. 3, etc.). The 



tdcne of the private individual cannot 
extend over a royal Thane as a royal 
officer ; at least this may be the dubi- 
ous sense of the passage referred to 
above (Athlr. iii. 11, "ncin man n^ge 
t6cne ofer cyngcB pegen, buton cyng^ 

c. As a matter of course the king 
appoints the local justices on the royal 
demesnes, as well as on those portions 
of the folkland which have remained 
under his immediate control, and in 
privileged districts also, whilst he ac- 
cords many exemptions in his capacity 
of supreme magistrate. 

d. The king as magistrate directly 
interferes where his appointed judge 
has neglected his duty (Un. ii. sec. 17, 
cit. ; Edg. iii. sec. 2, cit. ; Athlst. ii. 3). 
The purely subsidiary position of the- 
royal right of decision was still recog- 
nized at the beginning of the Normau 
epoch as customary law (Will. i. 43,. 
Legg. Hen. i. 34, C). 
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with regard to the Church, to fast-times and fast-days (Alfr. 
5y sec. By etc.). 

(3) To certain persons: widows (Athhr. v. 21; vi. 26); 
nuns (Alf. viii. 18) and the whole clergy ; apparently also to 
the possessions and personal property of the clergy (Athlb. 1 ; 
Edw. Conf. 1, sec. 1). Moreover, the king was accustomed, 
OH ascending the throne, and on special occasions, to proclaim 
"general peace orders," which primarily were nothing but a 
confirmation of the lex terrce, according to which breaches 
of the peace were punishable in the popular courts by custom- 
ary law. The consent of the National Assembly, which 
usually accompanied it, the solemn vow taken by the powerful 
nobles present, the enjoining of their official duties upon the 
royal governors, bailiffs, and lords of manors, gave to these 
proclamations of peace a heightened power, which was never- 
theless again forgotten in troublous times, thus necessitating 
perpetual repetitions. In the course of the Anglo-Saxon 
period the king's peace took the place of the common, or 
people's peace (volksfriede), which once proved the basis of 
social order. The king was thereby authorized, with the 
consent of the National Assembly, to reform the old system 
of composition, to threaten heavier offences with punishment 
of life and limb, outlawry, and forfeiture of estate ; to abolish 
blood-vengeance, and, by means of bail, to secure the appear- 
ance of the guilty parties before the court. In all these 
directions the Anglo-Saxon period makes comparatively speedy 
progress. From the position of the highest maintainer of the 
peace was deduced a regulating power, which, without the con- 
sent of the National Assembly, created (beyond the province 
of ordinary breaches of the peace and breaches of right) new 
offences. For these heavy fines were fixed, whenever the 
judges recognized in them a breach of the proclamation of 
the royal peace. (3) 

(3) The police power is a do- taining to the maintenance of the 

velopment of the legal and military peace. From the power of punish- 

powers' combined, out of which latter ing is developed first the idea of a 

proceed the legal grounds, the forms, preventative power. The right to com- 

and the means of constraint apper- mand peace by means of personal orders 
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The blending of the office of supreme maintainer of the peace 
with that of commander-in-chief leads further to a union of 
the organization of the militia, its institutions, its districts, 
and its officers, with the objects pursued by *' maintenance of 
the peace." The summons of the array may take place in 
the counties, even in times of peace, for the purpose of pnr- 
suing and apprehending peace-breakers (Edw. et. 6., sec. 6 ; 
Gn. ii. 2, 29; ii. 48, sec. 6). The hundreds and tithings of 
the national militia are made responsible in the person of 
their prsepositi for the maintenance of the peace; that is, 
for the arrest, safe-keeping, pursuit, and denunciation of 
peace-breakers. An important institution of this character 
was, moreover, that which compelled dangerous characters 
to find security for their good behaviour (Edm. iii. 7, sec. 1 ; 
Edg. iii. 7; Athk. i. 4; Cn. ii. 25, 80, 88). Further still, 
landless persons were obliged, under threat of the withhold- 
ing of legal protection, to join a 'tithing," i.e., a small 
community with a responsible head, *' prsepositus,'' " head- 
borough," or to seek some landowner as their lord, who would 
guarantee their appearance before the court. As a general 
principle of law this is first laid down in Edg. iii. 6 : " And 
every man shall find security, and the surety shall lead him 
and hold him to all right, and if any such do wrong and 
break out, then shall the surety bear what he should bear. 
But if it be a thief, and the surety can lay hold on him 
within twelve months, he shall deliver him over to justice, 
and shall receive back what he has paid." 



lay in the military command of the 
king. Among the warlike tribes of 
the continent the notion of military 
seryice and punishment in default, 
-which was part and parcel of the 
military organization, was extended to 
the province of law, and led to an en- 
largement of the powers of the magis- 
tracy. In England peace-jurisdiction is 
primarily the outcome of the judicial 
power and the duty of protection 
{mundium) combined, and "mund^* 
and "/nYfc " appear to have the same 
signification ; and, on the other hand, 
the institutions of the militia are 



utilized for carrying out the measures 
dictated by the peace-jurisdiction. A 
general proclamation of peace was 
usually issued by the kings on their 
accession. In the course of generations 
people became accustomed to refer 
back the rules of the civil law in these 
proclamations of peace, so oft repeated, 
so frequently confirmed in the Kational 
Assemblies, and so continuously em- 
ployed by the courts of law — so that 
the old " folkspeace '* passes into a 
^ king*s-peace,*' which includes the 
sanction to punish all the heavier 
crimes and offences. 
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For such as are not established in the household or on the 
land of a Thane, the tithings of the military organization are 
now made use of, and the man without a surety has to join 
these in such a way that either a special surety or the ^^'prm- 
posittis^' is answerable for him. This is insisted upon in 
Cn. ii. 20 as an universal institution of the coimtry : — " And 
we will that every freeman be brought into a Hundred and a 
tithing, whoever will be entitled to purgation by oath, and to 
where, if any one kills him after he is more than twelve winters 
old, or be he no longer worthy of the rights of a freeman, 
be he one of the household or servant. And let every one 
be brought into a Hundred and under security, and let the 
surety constringe and lead him to all his rights." 

The system of police security appears thus to have been 
definitely worked out. Every Thane is responsible for his 
household, and his village Gerefa for the peasantry who 
were settled on his lands. The other independent freemen 
had to endeavour to gain so much confidence among the 
free peasantry that these latter through their headborough 
would undertake the security for them. The money-responsi- 
bility fell finally upon the community as a common duty, 
which in Norman times was inaccurately (from an external 
point of view) described as a ** mutual security." Of course 
this system made it difficult for any landless man to change 
his habitation. A right of free migration was certainly 
recognized as an established principle ; and all Hlafords are 
ordered by law not to prevent any " liber Iwmo " from looking 
for another lord or Hlaford-socn (Athlst. iii. 4, iv. 6, v. 1). 
But the departing freeman had first to prove that he had com- 
pletely fulfilled all his duties to his former lord, and that he 
had obtained permission of the latter to leave his service ; 
otherwise the new master cannot receive him (Edw. ii. 7 ; 
Athlst. ii. 22, iii. 4, v. i. ; Edm. iii. 8 ; Cn. ii. 28). In con- 
nection with this system of a local police was a further re- 
sponsibility of the Hundred for the due pursuit of thieves and 
for the production of their members before the court. Accord- 
ing to an isolated document, it was attempted to create, as on 
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the continent, a presentment making it the duty of the 
Hundred to give information on oath (Athehr. iii. c. 8., sec. 
S) ; but the exact form of this cannot be gathered from 
the Anglo-Saxon laws. The instdar position of the country, 
and the pre-eminently peaceable character of the later Anglo- 
Saxon times, developed the maintenance of the peace to such 
a perfection, that the chroniclers give an almost Arcadian 
picture of the peacefulness and security of the land in the 
time of iElfred the Great and at some subsequent periods. (8*) 
lY. Wbt KUbenue of ti^e ^nglo-Sbaxon iSttngs has, primarily, 
the same foundation as that of every great landowner, in 
the private property of the king; which is acquired, pos- 



(3*) The system of "mntaai sure- 
ties" has formerly, in a very exaggerated 
manner, been made the basis of the 
whole Anglo-Saxon oonstitation by 
arbitrarily referring maxims of the 
Norman period to former centuries. 
This is the case with Maurer's treatise 
on the "Freipflege" (1848). As 
against this it is necessary to review 
all the information wo possess as to the 
Anglo-Saxon surety, as, for instance, 
that given by Schmid in his "Glos- 
sariuni " (pp. 644-649). Of very de- 
cided merit in clearing up doubts is 
Marquardsen*s work, '* Ucber Haft und 
Biirgschaft bei den Angel-Sachsen " 
(1851), with the results of which 
Konrad Maurer ("Krit Zeitschrift," 
vol. i. pp. 87-96) agrees, after careful 
investigation. A still fuller review 
of the numerous opinions on the sub- 
ject is given by Waitz ('♦ Verfassungs- 
Geschichto." i. pp. 424-473). The 
meaning of aU this legislation is that, 
as OD the continent (in the ** Edictum 
Pistense" and the "Capitula Lango- 
bardorum"), those without any pro- 
perty — '*«n6 proprietatibus in regno 
nostro degenieSf atque non hahenies res 
aut suhetantiam, quibus constringi 
pomnt" — should be brought before 
the court by some resident, and 
vouched for — "ut eos prasientent aut 
pro eorum malefactisraiionem reddant" 
(cf. Waitz, **Die Verfassung," iv. p. 
i>63). Where a village has under- 
taken to find bail, the opponent only 
comes upon the prsepoiitus, who, in 



case he cannot bring the bailee before 
the court, has to pay the fine himseli^ 
which he if possible recovered from the 
guilty party or eventually from his 
peasantry. This proceeding, so far as 
its consequences are concerned, led to 
the tithing being made answerable, 
which in Norman times was described in- 
correctly as ** mutual security.*' This 
state of things I also find indicated 
in the Leges Edw. Gonf., cap. 20, sec. 
4 (Harley's text); "Quod si facers 
non poterit " (if the praepoeitus cannot 
clear himself)'* resiauraret dampnum, 
quod ipse feceraU de proprio foris- 
factoris quantum duraverit, et de suo ; 
et erga justitiam emendent, secundutn 
quod legaliier judieatum fuerit eia;*' 
and, according to Hoveden's text, cap. 
19, sec. 4, ** Quod si facere non possit, 
ipse cum Friihborgo suo damnum res- 
tauraret de proprio malefactoris gtcan- 
tum duraret. Quo deficiente, de suo et 
Friihhorgi sui perficeret et erga justitiam, 
emendaret" With reference to the 
further responsibility of the inquisi- 
torial duty of the Hundred, the Anglo- 
Saxon laws mention the pursuit of 
thieves and the production of members 
of the community before the court 
(Edg. i. 5; Cn. ii. 20; Hen. 8, sec. 2; 
WUl. i. 22, iii. 3, etc.). The Hundred 
is responsible in sttbsidium for the tnlla 
for the non-discovered murdrum (Edw. 
Gonf. c. 15, 16). The principal passage 
relative to the presentment is that in 
Athlrd. iii., c. 8, sec. 3, certainly only 
an isolated one. 
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eessed, enjoyed, and is subject to alienations and testa- 
mentary dispositions, in the same manner as other Bocland. 
Besides the king, the queen also (and here is a difference 
from the usual matrimonial property law) can possess, 
manage, and dispose of estates in land in her own name. 
The king's rights of usufruct in the folkland, and in all the 
land that had not been assigned to individuals, on the 
occupation after the conquest (either because it was, from 
the nature of it, not suitable for grants, or that it chanced 
not to have been distributed), were originally much more im- 
portant. These estates, which remained at the disposition of 
the community at large, fell to the disposition of the highest 
Hlaford ; but with the reservation that the National Assembly 
retained its right to give or refuse its consent, whenever Folk- 
land was to be converted into Bocland, i.e. to be irrevocably 
granted away. Large portions of the folkland were, indeed, 
in most parts of the country made over to the Ealdormen, 
Shir-gerefas, and other royal officials in lieu of a salary, 
and certain portions formed, until the close of the Anglo- 
Saxon period, the customary endowment of various offices. 
Great portions of the folkland, again, were lost by gifts to 
<;hurches, monasteries, and foundations. A large part of 
what remained was utilized in maintaining the armed retinues 
of courtiers, and the personal servants of the king, in reward- 
ing services rendered, and in bestowing marks of favour. 
Although they were legaUy revocable, yet such grants were 
for the most part permanent ; with the exception of rents and 
services occasionally reserved, the immediate enjoyment was 
thus lost to the king. In the course of time, the universal 
eagerness for the acquisition of land, the power of the great 
nobles, and the influence of the favourites, led more and 
more to that allodification, which is chronicled in many 
existing records. From this time, accordingly, only single 
and separated rights of usufruct flow to the king from these 
sources. Especially springing from the original position of 
the conquered land, and from the right of disposition over 
unappropriated property, there arose a royal right extending 
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over harbours, landing-places, and military roads, which 
became the source of customs and dues ; also a right to salt- 
works and lead-mines, to flotsam and jetsam, and treasure- 
trove. A royal right with ill-defined limits attaching to 
forests is also probably deducible from the same principle. 
In Cnut's time, police regulations concerning forest and the 
chase appear, in which were included important rights of 
usufruct. (4) 

The profits derived from the control of matters of war, 
justice, and poUce became more important to the kings, as in 
course of time their private enjoyment of the folkland and 
unoccupied land ceased. 

From the military power of the sovereign, first arose the 
right to the services of the people in the building and keeping 
in repair of the royal residences and castles, which services 
were rendered by the small freemen of the national militia, 
as a common burden. From the system of personal vassalage 
springs, again, the right of heriot, by virtue of which, on the 
death of the vassal, the armour or a pecuniary equivalent 
falls to the king. In the time of Cnut, when the position of 
the public officers as Thanes had become more developed, 
there appeared a general statute (Gnut. ii. sec. 72) which fixed 
the heriot of the earl at eight horses, four suits of armour. 



(4) The financial rights are dealt 
with at length by Kemble, ii. pp. 42- 
87. The king's rights of usufruct in 
the ager publicuSt or folkland, were im- 
portant up to the later Anglo-Saxon 
times. From the original circum- 
stances connected with the conquest, 
arose further a royal right over the 
high roads, harbours, and landing- 
places, which was the medium for 
especial peace proclamations, and for 
the tolls payable by ships and forei^ 
merchant. Property thrown up by the 
sea was regarded as abandoned, and 
was the subject of a re-grant (" Cod. 
DipL," No. 809), or formed an im- 
mediate source of revenue under the 
name of naufragium (Leg. Hen. i. 10, 
sec. 10). The right of forest was 
originally an outcome of conquest, 
through which the existing woods be- 
came folkland, or common ; that is, the 



subject of common enjoyment. In 
course of time, with the assistance of 
the police control, a sort of forest 
royalty arose, the ancient form of which 
was doubtful, but which in the com- 
prehensive Constiiutumea de foregta of 
Onut is indicated by an extensive 
system of forest and hunting laws, re- 
serving important privileges to the 
sport -loving rulers of the land. 
The forest laws of Gnut already 
distinguished the " higher chase " 
as rogal, from the lower chase. The 
existing text is, however, merely a later 
Latin translation and reyision, which 
affords no reliable evidence of the age 
of many of the rules contained in it. 
All these sources of revenue may be 
described as ** direct," in contrast to 
the following, which proceeded from 
the magisterial rights. 
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and two hundred mancus of gold ; and so on in descending 
proportions was fixed the heriot of the greater and smaller 
Thanes. In Cn, ii. sec. 74, seq., a usufructory right of ward- 
ship and marriage was recognized, which was, however, cer- 
tainly only intended to affect the widow and children of the 
vassal who had been directly equipped by the king. (4*) 

From his judicial authority arises the right of the king 
to forfeited property. Bocland, as well as movables, accord- 
ing to the later laws of the kingdom, fall to the king in 
consequence of treason, theft, and other offences. Much more 
considerable are the numerous fines, which in the manorial 
courts are payable to the private magistrates, and in the 
royal courts are reduced by the fixed portions reserved to 
the Ealdorman and Shir-gerefa. (4^) 

From the police control, besides the extensive system of 
fines, there proceeded a privilege of market, which was turned 
to profit by means of the reservation of certain payments. 
The police control led further to an increase in the system of 
tolls, which were levied in harbours and navigable rivers ; and 



(4*^) From the constitution of the 
armj proceeded the right to acquire 
the assistance of the national militia, 
whenever a residence or a castle of the 
king was to be built or walled round. 
The performance of these duties, as a 
part of the trinoda neeessitas, was, as a 
rule, reserved in all deeds of grant, 
even of the freest description. From 
the special right of vassalage proceeded, 
aga in, the ri^ht to heriots. The heriots 
of Bishops, EaJdormen, and Thanes are 
frequently mentioned in the records of 
the tenth century (" Codex Dipl.,'* 492, 
593, 699, 716, 957, 967, 979, 1173, 1223). 
It is doubtful, however, whether they 
were a general incident of the right of 
thaneship, or were only demanded of 
such followers as had actually received 
their equipment from the king. In the 
laws of Cnut (Cn. ii. sec. 72) the heriot 
appears as firmly fixed for the earl, for 
the higher Thane who ^ stood near the 
king," and for the lesser Thane. It 
is also mentioned in Domesday Book 
as a settled source of revenue. As to 
the profits arising from wardship and 
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marriage, see Eemble, ii. 80. 

(4*") From the judicial authority flows 
a considerable right to foifeited pro- 
perty. As early as the laws of Ine, the 
Forfeiture of goods and chattels followed 
upon fighting within the king's palace 
(Ine, sec. 6), treason (Alfr. sec. 4 ; 
Athlst. ii. 4 ; Athlr. v. 30, vi. 37 ; Cn. 
ii. 57) ; and harbouring and succouring 
thieves (Athlst. i. sec. 3, aud other 
laws). The Anglo-Saxon records give 
many instances of forfeiture both of 
Bocland and of movables for robbery 
and other ofiences. Much more im- 
portant were the profits arising from the 
numerous fines (£dg. ii. 3 ; Athlr. vii. 
8 ; Cn. 1. 8). In later times the whole 
of the royal fines were granted to the 
landowners. The laws of Cnut already 
show a reversion of the old rule, and 
enumerate six ofiences as a royal mono- 
poly, the fines accruing from which are 
still reserved to the king (Cn. iL 12-15). 
In Wessex and Mercia the same prin- 
ciples are applied; according to the 
Dane law, these privileges were some- 
what circumscribed. 
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to the raising of protection moneys from merchants, Jews, 
and other foreigners who needed protection. (4^) 

On the other hand the right of direct taxation was in the 
beginning unknown to the Anglo-Saxons. The Germanic 
chieftain might exact tribute from vanquished peoples, but 
** from his own people he only received presents, especially 
cattle and fruits." Such honorary gifts were presented on 
the occasion of the meeting of the popular assemblies. Like- 
wise, when the king journeyed in the district over which his 
military and legal jurisdiction extended, he and his suite were 
entertained free of expense; and this custom became extended 
to the journeys of the royal governors and messengers and 
their trains. It is equally erroneous to regard as taxes the 
duties and payments, Cyninges Gafol, which accrued to 
the king from his demesnes, from the folkland, or from 
conceded rights, or as protection-money paid to the proprietor 
of the soil, although they were so regarded by Kemble and 
others. The Germanic community, great and small, state 
as well as parish, was based upon a personal relationship 
in the military and legal functions, and retained this character 
with more tenacity than we find in the structure of the Boman 
or Celtic states. Only in a condition of the deepest degrada- 
tion, under ^thelred the Unready, could the National Assem- 
bly be induced to levy a tribute upon the country, to buy oflf 
the horde of Danish pirates. This tax, which was apportioned 
to the several hides, was then repeatedly paid as tribute to 
the invader, and from time to time also to the king, under 
the colour of protection-money, to enable him to guard against 



(4*) From the police control was de- 
veloped a market right. The cloBely 
connected right to raise tolls in har- 
bours, and from the transport on the 
main roads and navigable streams 
brought the king indirectlv consider- 
Able revenue. Without douot the king 
decided which landing-places should 
be opened to all, gefriihed; whence 
arose the privilege of a free harbcmr. 
The right to raise tolls was more fre- 
quently the subject of grants to private 
persons, and yet more frequently of 



documents of enfranchisement, accord- 
ing to which an equivalent or a perma- 
nent revenue might accrue to the king. 
From the maintenance of the peace 
arose undoubtedly the right to protec- 
tion accorded to foreign merchants, and 
later extended to the Jews (Leges. 
Edw. Gonf., sec. 25) as the source of 
the protection tax. This right to pro- 
tection, with a claim to Weregeld, is 
accorded only to actual foreigners (Edw. 
and G. 12, Athhr. viii. 33 ; Cn. ii. 40 ; 
Uen. 10., sec. 3, 75, sec. 7). 
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fresh invasions. The tax became finally fixed as danegeld 
at twelvepence for each hida. It was, however, merely a 
sign of the decline in the last century of the Anglo-Saxon 
state. Its origin, its name, the irregular manner of levy, and 
the exemption of the clergy from it, all make this danegeld 
appear as an anomaly. (4*^) 

Of course there was no such thing known in the Anglo- 
Saxon times as an exchequer administration. The free right 
of disposal of the king over all the State revenues is shown 
by an account given by Asser, according to which Alfred 
devoted one half of his revenues to the Church and the other 
half to civil purposes. Out of the civil half he allowed one 
third for his warriors and followers, one third for hospitality, 
and one third for the innumerable artists and builders whom 
he had collected around him from foreign parts. 

V. ^t^ protectorate of ti^e (iDjburcjb forms the last important 

right of the crown. It originated in the fact that the recep- 
tion of the new faith and of the priesthood throughout the 
whole country was decided by edicts of the kings and the 
National Assembly. Hence, even in later times, the contro- 
versies among the clergy touching the time of celebration 
of Easter and other ecclesiastical differences were settled by 
the king. Among the original insignificant kingdoms in the 



(4<') It is weU known that a right of 
taxation did not exist in the Germanic 
kingdom. Taoitus speaks of gifts of 
catue and fruits of the earth. Lodg- 
ing and entertainment on progresses 
through the realm were extended from 
tlie person of the sovereign to those 
of his retinue, and, after the fashion 
of all honorary gifts, from being a mere 
matter of courtesy became a kind of 
right. And this soon led to the right 
of lodging and entertainment being ex- 
tended to the royal messengers and 
servants, and came to include the pro- 
viding of horses, the transport of bag- 
gage, and the maintaining of the train 
of followers. Many possessions and 
profitable rig^hts belongiDg to the king 
were granted -to monasteries and landed 
proprietors with the express reserva- 
tion of such honorary gifts, in process 



of time the confusion of mere custom 
with these reserved rights caused many 
a mischievous extension of them. 
Against these abuses, which are so fre- 
quently referred to in later times, the 
well-meant provision [of Cnut was di- 
rected (Cn. ii. 69, sec. 1). With refer- 
ence to the historical circumstances of 
the first Danegeld, see Lappenberg, i. 
423. These shameful tributes had 
risen in 1018, to 82,5001bs. of silver. 
The apportionment according to hides 
was also acted upon in making naval 
preparations. In the year 1008, by an 
express resolution of the Government, 
a ship of war was furnished by every 
810 hides. With regard to the im- 
munity of the clergy, see Leg. Edw. 
Gonf. cap. 11. Under ^ Eadward the 
Anglo-Saxon Chronicle mentions the 
Danegeld as abolished. 
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British Isle it could not easily be forgotten that the Church 
owed its toleration, its reception, and its dominion to the 
authority of the king; and that the rich endowment of 
bishoprics and monasteries was due in great measure to his 
liberality in granting Bocland and in gifts of private property. 
The papal throne was too far distant to be able to raise 
pretensions to role in a commmiity which was neither wont 
nor inclined to dissociate authority from the personal presence 
of the ruler. The native prelates, agalin, in these small Anglo* 
Saxon states, stood so near the indigenous population, that 
it was difficult for them to raise exaggerated hierarchical pre* 
tensions. On the other hand the Church was obliged, as 
throughout the world in the Middle Ages, to endeavour to 
attain an independent position for its servants, if its official 
organization was not to be confused with the military, legal, 
and police constitution of the laity. The royal protectorate, 
therefore, applies rather to the outward framework of the 
Church, and does not interfere with its inner life and adminis- 
tration of details. The Anglo-Saxon king exercised the righi 
of appointing the Bishops ; in the face of which, the right 
of election which the Church aspired to in its canon law, could 
not practically assert itself any more than the occasional 
attempts at nomination by the papal throne. And again, 
in the monasteries, the manner of their foundation frequently 
led to a royal right of appointing the abbots. Just as indis- 
putable is the right which resides in the king of sanctioning 
the resolutions of the Ecclesiastical Councils. A further 
union between the ecclesiastical and temporal community 
arose from the association of the prelates with the Thanes 
in the Witenagemote, and from the appearance of the Bishop 
and the Ealdormen together in the County Assembly. In 
an insular seclusion the idea of the close bond of com- 
munion between Church and State is fostered and kept 
aUve. (5) 

(5) The protectorate by the king of impartial manner by Lingard, " History 

the Church compriBes in the first place of tHe Anglo-Saxon Church," 1. 89. 

the royal right of appointing prelates. The great majority of precedents proves 

This has been recognized in a fiEdrly that the bishops especially were ap- 
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The sum total of these honours, powers, and profits formed 
itself under the Anglo-Saxon sovereigns into an hereditary 
family right. It is certain that the royal landed property 
contributed at first to this conception; yet this element of 
hereditary descent does not by any means preponderate in the 
Anglo-Saxon kingship. But more decisive was probably the 
feeling that a permanent personal authority was necessary for 
the present form of the community, as a counterpoise to the 
class-privileges which were growing up. The first object to 
be attained was the abolition of the struggle of the powerful 
families and their dependants for the possession of the supreme 
power. This end was attained so soon as the right of one 
of the princely families that sprang from Wodan was estab- 
lished beyond all question. The unity of the succession, and 
a certain precedence accorded the firstborn, was a natural 
though not an absolutely necessary deduction. The rule that 
in the case of private property the last will of the owner is 



pointed and displaced at the free wiU 
and option of the king. It is also a sig- 
nificant fact that so many royal chap- 
lains were raised to episcopal seats 
<Pa]grave, i. 173, 174). According to 
Stnbbs' view, the choice by the clergy 
was the mle in peaceful times, and for 
the leas important seats. On the other 
hand, appointment by the king in the 
National Assembly is freauent in the 
case of archbishoprics and the larger 
dioceses, when the consent of the 
National Assembly to the admission of 
A new member was regarded as a matter 
of course, as was proved by their 
consecration by their fellow-bishops. 

The right of the king to give his 
consent to the resolutions of the clergy 
originally dates from the fact of the 
reception of the new faith at court, with 
the consent of the National Assembly. 
In olden times the king even appears 
in the capacity of president, at assem- 
blies which bear tbe character of proper 
ecclesiastical councils (God. DipL No. 
116, Willibald vita Bonifacii, ii. p. 338). 
When Church and State became some- 
what more separated, the principle 
was certainly adhered to, tnat any 
change in the external institutions of 



the Church, such as the regolations 
for the observance of the Sabbat, 
fasts, feasts, and Church dues, should 
be sanctioned by tbe king and Witeu- 
agemute. The great question of men- 
asticism in the tentn century was 
repeatedly deliberated upon in the 
Witan (Kemble, ii. 189). The enact- 
ments of the General Council in the 
Anglo-Saxon legislation often form two 
categories : first. Ecclesiastical, and 
secondly, Temporal. (Leges ^thelstan, 
Eadmund, Cnut, etc.) Both categories 
were, however, published as ** King's 
Laws," and their contents show it to 
have been generally received that new 
obligations could only be imposed upon 
laymen by the king in the National 
Assembly. The might of the sovereign 
is seen again in ecclesiastical disputes. 
In the first two epochs of a struggle 
between the king and the ecclesiastical 
hierarchy, at the time of Bishop Wilfrid 
and Archbishop Dunstan, the king tri- 
umphantly asserts a control over the 
resolutions of the Church, and over the 
right of appointing and dismissing pre- 
lates, against Bome as well as against 
the ecclesiastical councils at home. 
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final> was observed also in the case of the succession to the 
throne. As in the old folk-law, martial prowess was regarded 
as the necessary condition of complete fitness in the com- 
munity, so it remained in the highest degree the necessary 
condition of the Anglo-Saxon kingly dignity. The times of 
the '*boy kings" could not come until the West-Saxon dynasty 
had been consolidated by the unbroken succession of three 
glorious rulers. But just as the old Germanic village com- 
munity tested the prowess of the youth in times of yore, so 
now the voice of the people could not be excluded in considering 
the question, whether the monarch to be appointed was worthy 
to lead the martial array of the nation. The Church also, 
from the time when it decided the preliminary question, 
whether a Christian marriage in accordance with God's laws 
had been concluded, and whether a legitimate heir had sprung 
from the union, laid claim to a share in recognizing the new 
ruler from this point of view. Accordingly it resulted that 
in the succession to the throne, the younger son was not 
unfrequently preferred to the elder, and the martial brother 
of the monarch to the immature and physically or mentally 
weak son. 

A further result was the retention of a form of election 
at the enthronement of the new king, when not only the 
upper classes, but the whole nation, represented by the 
numerous liheri homines who were present, recognized by 
acclamation the new sovereign as their rightful ruler. But 
allowing for this, the character of an hereditary family right 
was decidedly maintained in the Anglo-Saxon time. '' The 
royal authority was never allowed to be separated from the 
royal race.'* The elevation of Cnut to be king of the entire 
nation of Danes and Saxons, to the exclusion of the youth- 
ful sons of King Eadmund (1016), was an act of necessity and 
of military force, for which amends were made twenty-six 
years later by the unanimous proclamation of Eadward the 
Confessor, the last king of the race of Cerdic (1042-1066). 
But the Anglo-Saxon sovereignty still remained a " personal " 
dignity and authority over the Angles, Saxons, and Danes* 
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The king's reign dates only from his coronation ; his ordinary 
title is not that of king " of the land, " but " of the people." 
The feudal notion of a lord of the soil over both land and 
people is the later creation of the Norman sovereignty. 
'' Kings were the leaders of the people, not the lords of the 
soil " (Palgrave, i, 62).t 



t The hereditary nature of the 
Anglo-Saxon sovereignty is treated 
from a one-sided point of view, if the 
feudal principle of primogeniture in 
landed property is taken as the starting- 
point, whence It would appear that out 
of nineteen successions to the throne 
in the united monarchy, not less tban 
eight were irregular. Even at the 
zenith of the Anglo-Saxon dynasty 
uSl&ed takes precedence of his elder 
brothers, and ^thelstan of his legiti- 
mate brothers. But in the latter case 
a legitimation by the reigning king, 
with the approval of the National As- 
sembly and the clergy, had certainly 
preceded the accession. Every so- 
called irregularity in the West Saxon 
snocession may be referred to testament- 
ary disposition, to a^reemeuts respect- 
ing claims of inheritance, or to the 
personal incapacity of the person 
passed over. iElfred the Great, in his 
wiU, expressly makes his title to the 
throne dependent upon (1) the will of 
his father, (2) an arrangement with his 
brother iBthelred, (3) the assent of the 
Witan of Wessex. Expressions in- 
dicative of popular election are retained 
for centuries afterwards, such as in the 
phrase '' chosen and raised " to be king, 
which recalls the very ancient popular 
custom of raising upon the shield. In 
coronation ceremonies there is always 
a tendency to retain old formulas, even 
when the original meaning has van- 
ished. There is in them something 
analogous to the assent of the '* by- 
standers " in the later popular courts. 
Palgrave (i. 562) describes them as a 
confirmation of the inchoate title of the 
sovereign. How firmly the hereditary 
right of the family stood, is proved 



beyond doubt by the period of the six 
so-called boy kings and by the solemn 
recall of ^thelred the Unready (who 
had been expelled by the Danes) even 
after the fullest proofs of his incapacity. 
Still more unjustifiable is it, when 
certain older instances of the dethrone- 
ment of the king by the discontented 
nobles, as in the cases of Siegebert of 
Wessex and Beornred of Mercia, are 
cited as precedents for establishing a 
constitutional right residing in the 
Witenagemote to depose the king. 
(See Palgrave i. 653, 655.) The 
question whether an Anglo-Saxon king 
is to be regarded as *' ruler of the 
people " or '* lord of the soil " cannot be 
determined from single records, in 
which the clergy, writing in Latin, ex- 
press themselves variously according to 
their individual tastes. Appellations, 
such as totiviu Britannix Monarchus^ 
Rex, Rector, B<mleus, occur already in 
the records of the tenth century. Alfred 
the Great in his wiU calls himself 
merely ''king of the West Saxons," 
his son Eadward on his coins ^*Rex 
Atiglorum." Cnut's style, who calls 
himself' King of all England " {Eallas 
Enalalaiides), **King of the Daues 
and Northmen," with an intelligible 
allusion to the idea of a conquered 
country, is singular. Eadwara the 
Confessor calls himself again ^Rex 
Anglorum" or ''lord of the AngU" 
(Saxon Chron. 1066). The early 
Norman kings call themselves on 
their coins "Rex Anglorunif" in their 
charters sometimes ^^ Rex Anglix.** 
Upon the great seal the title "Rex 
Anglim'* appears first under King 
John (Allen, Prerogative, p. 50, 5). 
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CHAPTER m. 

W!» ^nton of ^t ?Btfnstromft, anb tj^e Btbistons 

of tjbe ISktAxa. 

The social conditions out of which the Anglo-Saxon kingdom 
arose, led firstly to a plarahtj of small states. In the separate 
territories, in which ,the petty tribes and followers under 
their chiefs had settled, that system of property had also 
arisen which led to the rise of the royal dignity. The chiefs, 
although wielding power of various degrees, regarded them- 
selves all alike as descendants of Wodan. A similar striving 
after independent authority animated them and their fol- 
lowers, their petty national and legal assemblies. Closely 
crowded together, they felt a keen longing after new acqui- 
sitions of territory, and yearned to satisfy their wonted lust 
for strife and booty, and thus soon became involved in 
countless quarrels and feuds, to which no natural limit set 
bounds. Mingled with these civil feuds were serious and 
endless struggles with their ancestral neighbouring foes in 
the west and north, the Britons and Scots. The constant 
state of readiness for war, which such a condition of things 
demanded, gave the skilled and better equipped retinues an 
increasing superiority over the humbler peasantry, who 
became more and more reluctant to forsake home and 
hearth, to engage in a profitless warfare with their kindred 
neighbours. In the course of the earlier generations of Saxon 
settlement, these petty wars had destroyed a number of small 
chiefs and kingdoms, of which history has not even preserved 
to us the names. 
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After the territorial boundaries had become more settled^ 
there appeared at the commencement of the seventh century, 
:8even or eight greater and smaller kingdoms : Kent, Sussex, 
Essex, Wessex, East Anglia, Mercia, Deira, Bernicia ; the two 
last became early united and formed the original Northumber- 
land. Historians have described this condition of things as 
the "Heptarchy," disregarding the early disappearance of 
Sussex, and the existence of still smaller kingdoms. But this 
grouping was neither based upon equality, nor destined to 
last for any length of time. It was the common interest 
of these smaller states to withstand the sudden and often 
dangerous invasions of their western and northern neighbours ; 
and, accordingly, whichever king was capable of successfully 
combating the common foe, acquired for the time a certain 
superior rank, which some historians denote by the title of 
" Bretwalda.'* By this name can only be understood an 
actual and recognized temporary superiority; first ascribed 
to ^lla of Sussex, and later passing to Northumbria, until 
Wessex finally attains a real and lasting supremacy. It was 
geographical position which determined these relations of 
superiority. The small kingdoms in the west were shielded 
by the greater ones of Northumberland, Mercia, and Wessex, 
as though by crescent-shaped forelands — ^which in their strug- 
gles with the Welsh kingdoms, with Strathclyde and Cumbria, 
with Ficts and Scots, were continually in a state of martial 
activity. And so the smaller western kingdoms followed the 

■ 

three warlike ones; and round these Anglo-Saxon history 
revolves for two whole centuries until in Wessex we find a 
combination of most of the conditions, which are necessary to 
the existence of a great State.* 



* As to the principal features of the 
«o-called Heptarchy, compare Lappen- 
berg, 1. p. 203 et seq,^ 242 aeg., 277 sea. 
Kemble, ** Anglo-Saxons," cap. 1. A 
detailed sketch of the particulars of 
the separate states is given by Pal- 
grave ("Commonwealth," Cap. ii.), 
Arranged in chronological tables ; and 
iby tbe tables of kings affixed to the 
£rst volume of Lappenberg's history. 



The smaller kingdoms which have 
been named, in addition to the Hep- 
tarchy, are the kingdom of the Jutes 
in the Isle of Wight, Suthrige, or 
Surrey, Hecana, or Hereford, Middle- 
anglia, Elmeta, the land of the Huri- 
cas, the land of the Lindiswaren, and 
others. The " Bretwaldaship,'* at the 
time of the Heptarchy, has been the 
subject of various misconceptions, the 
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Fairly well and evenly populated, protected by no natural 
boundaries, and ever obliged to be in a constant state of 
military preparation against the Welsh, Wessex exhibits in 
its development some similarity to the great Marks of 
Germany. Military discipline, a legal succession, and a 
tolerably well-regulated internal administration, kept the 
Anglo-Saxon military organization here in better order than 
elsewhere, until, at the commencement of a new century, a 
king (Ecgberht, 800-836), who had been brought up at the 
court of Charlemagne, took the reins of government into his 
hand. Sagacious and energetic, he subjected the Mercian 
group of states, and won a recognized sovereignty over the 
whole country of the Angles and Saxons south of the Humber. 

Under Ecgberht, the kingdom of the Anglo-Saxons first takes 
its position among the European states. With him begins 
a period of internal peace, beneficial for the consolidation of 
the constitution, and for the intellectual development of the 
people. Soon, however, recurs a period of unfortunate 
struggles with Danish and Norwegian pirates, whose mode of 
warfare brings the military array of the United Kingdom into 
disorder. But the common misfortune which befell the 
country at the same time strengthened the feeling of unity 
in the West Saxon portion of the land. Under Alfred the 
Great, the Saxon people rise to throw ofif the yoke of the 



more so as the word has been erro- 
neously brought into connection 'with 
the Britons, whilst it etymologically 
expresses only the ^^ powerful far-ruling 
one." Bseda gives a detailed list of 
seven BretwaldAs: ^Ua of Sussex, 
Geawlin of Wessex, iEthelberbt of 
Kent, Bedwald of East Anglia, £ad- 
win, Oswald, and Oswi of Northum- 
bria. The Anglo-Saxon Chronicle 
says nothing further about the earlier 
times than that ^lla had first ex- 
ercised an extensive sway. Later, 
the Anglo-Saxon Chronicle, a.d. 827, 
calls King £k;gberht ^' the eighth king 
who was Bretwalda." This Bretwalda- 
ship has very correctly been referred 
to its real signification by Kemble 
("Anglo-Saxons," ii. c. 1. pp. 7-19), as 
being an actual Hegemony (c/. also 



Freeman ** Conquest," i. Appendix B) 
The union of the kingdoms under 
Eogberht caused the introduction of 
the name ** England " as tbe collective 
denomination. An old register of the 
Abbey of St. Leonard ia York (cited 
in Dugdale's '* Monasticon ") contains 
the somewhat curious notice : " mmrnH 
randum quod anno domini 830 Eghertus 
rex totius Briiannim in Farliamento 
apud Wintoniam mutavit nomen regni 
(c2e consensu populi sui), et jusnt illud 
de csetero vocari Angliam** William of 
Mai mesbury says that Ecgberht brought 
the kingdoms into a " uni/orme dami- 
mum," and that he called this ** Anglia.'* 
But Ecgberht only calls himself in one 
single charter of the year 828 ** King 
of the English," elsewhere, generally,. 
"King of Wessex. 
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invaders, and to regulate by treaty their relations with the 
Norsemen. A generation later the brilliant government of 
^thelstan brings the Danish portions of the country into 
complete subjection. The realm and dynasty have now 
attained the pinnacle of that peculiar development which 
later times have associated with the name of ^Ifred. He, 
the deliverer of his fatherland from the Danish yoke, the 
monarch in whose person the noblest moral and intellectual 
qualities of his race were combined with martial prowess, 
appeared in later generations to a grateful people as the 
author of all that was honourable and good, extending from 
ancient to later times. Three successive governments, those 
of iBlfred, Eadward, and ^thelstan, supplemented somewhat 
later by the fortunate government of Eadgar, have irrevocably 
founded monarchy as the personification of the political unity 
of the British Isle ; after that, indeed, follows a second period 
of struggles with the Danes, in which the ancient royal race 
shows itself at times almost as degenerate as the Merovingians 
and the Garlovingians of later times. After a generation of 
incredible weakness and humiliation, under iBthelred II. the 
nation exchanges its old royal race for the energetic rule 
of Gnut, the Dane, whose line quickly dies out, and is followed 
by Eadward the Confessor, the last legitimate heir of the West 
Saxon royal house. 

The century from the accession of iBlfred the Great to the 
death of Eadgar (871-975) is accordingly the era of con- 
solidation, in which the country and people form a group, the 
framework of which has endured with marvellous stabihty 
until the present day. The formation of the English counties, 
and in great measure of their subdivisions also, dates from 
this century, in which the Anglo-Saxon laws have expressly 
called the county and hundred districts divisions of the realm, 
of which the tithings, although erroneously, are considered 
the lowest member. 

I. W^t Jpormatton of ^t Snglisj^ bounties or Sbjbftes was 

the product of the later unity of the kingdom. Ecgberht's 
kingdom had certainly not yet attained to any unity in the 
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political administration, but only to a recognized suzerainty, 
under which the former kings continue as mediatized under- 
kings. But after the dying out or removal of these mediatized 
chieftains, near kinsmen of the ruling house (iEthelingi), or 
other nearly related or connected great Thanes, succeeded 
to the place of these under-kings, until the advancing unity 
of the realm gradually brought all these rulers down to the 
position of mere government officials. Besides this, in the 
greater kingdoms, which had early attained a stricter unity, 
a division was made into districts, which were newly formed 
by the executive. The periodical assembling of the Witan 
for holding the great central court of justice, appeared im- 
practicable in districts that had become of too great an area. 
Similarly, the organization of the militia required to be 
arranged according to divisions of the land, of not too wide 
an extent. This want was satisfied by the formation of ad- 
ministrative divisions under the name of '* Scire " (derived 
from Scyran, to divide), which, at the time of their origin, 
were just as much an arbitrary formation as are our new 
** divisions" of counties. The abstract name "Scire" (not 
(fail, ga, which does not occur in the Anglo-Saxon laws) is 
accordingly used also for the greater districts of the eccle- 
siastical administration, the bishops' dioceses, etc. In 
Wessex, where at a comparatively early date an organized 
administration existed, we find mentioned among Ina's laws a 
prefect of the shire (Ine, 36, sec. 8), and the change of 
residence from one Scire to another (Ina, 89). Similarly 
in the great Mark known as Mercia, an administrative sub- 
division must soon have become necessary. Incidentally, 
too, even before the time of Alfred, certain names denoting 
^'scires" are mentioned, as such "Hamtftnscir" (in 756), 
" Defenascir " (in 851). When after the deluge of Danish 
invasion, and the unutterable confusion under iBlfred (after 
880), the kingdom came to be divided with the Northmen, a 
thorough territorial division appears to have been made for 
the purposes of the army, of law, and for the system of the 
maintenance of the peace ; which we might have conjectured 
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from internal reasons would have been the case, even if it 
were not substantiated by proofs. Although under iElthelstan, 
Eadgar, and Gnut, principally in consequence of the union 
and subsequent separation of the territory surrendered to 
the Danes, many modifications may have been introduced, 
the century of the zenith of the Anglo-Saxon monarchy is the 
period in which was laid the foundation of the division into 
counties. Owing to the preponderance of the northern in- 
vaders, who returned after iElthelred's time, a permanent 
portion of the Danish element was retained, so that from 
thenceforth the counties were formed into the three great 
groups of the Saxon Law, the Dane Law, and the Law of 
Mercia. At the close of the Anglo-Saxon period, Simon of 
Durham, and Aldhelm, Abbot of Malmesbury, give the follow- 
ing list of thirty-two counties, which forms a safe basis upon 
which to proceed. 

" Anglia habet triginta duo Sciras extra Cumberland et Com- 
walas, fin Comwalas sunt septem parvse Scirae.J Sunt has 
triginta duo Scirss divisse per tree leges : West Sexenalaga, 
Denelaga, Marchenelaga. 

1. West Sexenalaga habet novem Sciras : Suthsexia, Suthwai, 
Kent, Berocscira^ Wiltescira, Suthamtescira, Somersetescira, 
Dorsetescira, Devenascira, 

2. Denelaga habet quindectm Sciras : Eborascira, Snoting- 
liaTnscira, Deorbiscira, Leorcestrescira, Lincolnescira, Norlmm- 
tunscira, Huntedunesdra, Orantebrigescira, Northfolc, Svdfolc, 
EastsaxCf Bedefordscira, Hertfordscira, Midlesexa, Bukingeham- 
scira. 

8. Merchenelaga habet octo Sciras: Herefordscira, Glouces- 
trescira, Wircestrescira, Scrobsdra, Cestrescira, Steadfordscira, 
Warewicscira, Oxenefordscira.* 

According to the position of the territorial divisions these 
thirty-two permanent counties form the following three 
groups : — 

a. The historical distribution into counties prevails on the 
southern and eastern borders of the kingdom, which, at first 
conquered from the sea, became thickly populated by Angles 
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and Saxons and early attained to a political organization. 
Here were formed from the two kingdoms of Kent and Sussex, 
the later counties of the same name. The kingdom of the 
East Saxons formed the counties of Essex and Middlesex. 
East Anglia is split up into the territory of the North-folk 
and the South-folk, and in later times into the counties of 
Norfolk and Suffolk. In Wessex the settlements of the Wil- 
saetan, Dormsaetan^ and Samorsaetan form the later counties 
of Wilts, Dorset, and Somerset, which retained the ancient 
names of old independent kingdoms. 

h. The second great territory is formed of Mercia, the old 
great Mark against the Britons, and of the interior of the 
country. Here the administrative formation of the shires is 
shown by the fact that all counties were called after the name 
of some place which had acquired a certain importance, and 
was suitable for the meeting place and the centre of the 
administration. All names of counties here have an Anglian, 
Saxon, or northern nomenclature, denoting a place ; such as 
-ham, -ford, -ton, -byrig, -wick, -by, -cestre (castrum) ; Hert- 
ford-shire, Buckingham-shire, Northampton-shire, etc. 

c. The great Northumbrian kingdom, the northern portion 
of the land, after stormy and varying fortunes, became in 
some parts colonized at a later period, and unequally formed. 
The more northern part (Bemicia and others) belonged later 
to Scotland; in the southern portion Lincoln, York, and 
Durham formed counties called after a principal town ; Rut- 
land and Cumberland are, on the other hand, clanish names ; 
Northumberland and Westmoreland were named from geo- 
graphical peculiarities, and were not received into the rank of 
the counties until a later period. 

After these events great differences must for a long time 
have subsisted between a governorship, formed out of an old 
mediatized kingdom, and one that proceeded from the admini- 
strative division of a greater kingdom; differences which 
only in process of time were adjusted by legislation and con- 
tinuous practice. The laws regulating the rights and duties 
of the royal Ealdorman and Shir-gerefa must be regarded 
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also in the light of such adjustments. All adjustments must 
have the same tendency, to make these territorial divisions 
as divisions of the jurisdiction of the king, in war, law, and 
police, dependent on his will. Hence the traditional principle 
— ** Diviaionea aciraram regia proprise aunt.^* (Edw. cap. 

13.) (1) 

II. V^^t l^undrellS appear in the statutes as the regular 
sub-districts of the county only after the tenth century, under 
Eadgar. They must, however, be anterior to this date, for 
the Hundred is the old Germanic division of the military 
system, which recurs among all Germanic races, as also 
among the Saxons on the continent. That the name soon 
became applied to a district, which after the settlement had 



(1) The diyision into oonnties or 
shires has by later legal tradition 
been directly attributed to Alfred, and 
the difference in origin between the 
historical and administrative shires been 
ignored. To what an extent the word 
** shire" or "division " is used to denote 
a public government district, is shown 
by the fact that the earliest mention of 
a shire in the Saxon Chronicle relates 
to a bishop*s diocese, ** biscopscira " 
<Chr. Sax. 709). And in the laws of 
the Anglo-Saxon kings "shire" often 
means an ecclesiastical diocese. (Edm. 
ii. 4; Edg. iii.3, 5; Athlr. v. 6; vi. 1, 
sec 3, 21.) Gradually the " shire " be- 
comes the exclusive appellation for the 
great county districts for the purposes 
of military and legal organization. 
Among the laws this meaning first 
occurs in Ina, 36, sec. 1, 39 ; Alf. 37 pr., 
sec. 1. That under Alfred a thorough 
territorial division took place is credibly 
asserted by William of Malmesbury (De 
Gest. Angl. ii. 4), but he only speaks 
of a division " in centuricu qwu hundred 
dieunt:* Ingulf (" Historia Croyiand," 
i. 41) says very positively ; ** toiius An- 
glim pagos et provincia$ in comitatus 
primus omnium oommutavit ; comitatus 
in eenturioB, id est hundredas^ et in de- 
•eimas, i.e. triiingaa divint** By later 
critical investigations (Palgrave, Quar- 
terly Review, 1829, vol. 67, pp. 289— 
298), it has now been established that 
this writer was not the old Anglo-Saxon 
abbot, but a ppeudo-Ingulf of the end 



of the thirteenth or commencement of 
the fourteenth century, who, however, 
drew his information from the old 
chronicles. In point of fact his asser- 
tion agrees with all the rest The 
Saxon chronicles before the time of Al- 
fred know only of the old divisions 
after clan names, and territories; Gant- 
waraland (Kent), Westseaxan, Suth- 
seaxan, Eastseaxan, Middelseaxan, 
Etistengle, Northanhymbraland, Suth- 
anhymbraland, Myrcnaland, etc.; but 
after Alfred's days the customary terms 
became altered, and the various manu- 
scripts use only the word Scir (Kemble, 
i. 63). The most probable date of a 
thorough division into provinces is 
shortly after 880, i.e. after the peace 
between Alfred and Guthrun. A 
proof of this is furnished by William 
of Malmesbury, and others in the list 
quoted in the text. Quite identical 
with it, only with different ortho- 
graphy, is the list given by Bromton 
(X Script, ed. Twysden, p. 956). The 
country between the Ribble and the 
Mersey, the Lancashire of modem 
times, does not appear in Anglo-Saxon 
times as a separate department. A few 
small shires, which had been for some 
time independent, were in later times 
incorporated with others, as Winchel- 
comlMBshire with Gloucester. As to the 
system of the division into counties 
compare Palgrave, i. 117, and the in- 
troduction to the Census of 1851. 
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to provide one hundred men for the militia, can be deduced 
from the yariously interpreted passage of Tacitus (Germ. cap. 
6), "quod primo numerus fuit jam nomen et honor est; " but it 
follows with greater certainty from the nature of the case 
and from later indisputable circumstances. Certain it is 
that, soon after the settlement, the militia was organized 
as far as possible in equal contingents, which became a 
territorial division, so soon as it became necessary to apportion 
the duty of furnishing the contingents according to extent of 
landed possessions. As, however, legal rule on this point was 
never established, as necessity and ability to supply it were 
continually producing changes, owing to the vicissitudes of 
the times, the diversity of tenures, and later to the frightful 
ravages of the Danes, the distribution of land remained even 
in still later times a matter of arrangement, and was left to 
the decision of the county under its royal governors and 
bailiffs. 

The rule in this case which has been preserved to us 
was, " Divisiones himdredorum et tcapentagionim comitibus et 
vicecomitihus cum Judicio comitatus " (Eadw. Conf. 13). And 
hence it is clear why the Hundred is recognized so com- 
paratively late as a fixed territorial division, why the Saxon 
Chronicle does not mention the Hundreds, and why the Saxon 
documents concerning property so seldom describe the position 
of estates with reference to the Hundreds. As districts of 
the early militia organization, and consequently of the peace- 
control, the Hundreds were certainly in existence long before 
.Alfred's time. As to the universal appearance of the 
Hundreds in the Germanic militia system, the work of V. 
Peucker ('* Das Kriegswesen der Germanen ") gives a new 
and convincing proof. The silence of the Anglo-Saxon legal 
authorities of the early centuries cannot be entitled to any 
regard, on account of the extreme rarity of their allusions to 
the military system. But it may be taken as certain that at 
the reorganization of the State by Alfred, a thorough revision, 
or redistribution, was made of the districts furnishing con- 
tingents. William of Malmesbury (ii. 4) expressly describes 
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these new diyisions made by -3El£red, as ^'Centurias, quas 
hund/red dicunW* In the language of Wales and Hibemia, 
the word '^ cantred " is used instead of Hundred, and in the 
north we find the term " Wapentake," derived from a military 
usage in mustering the troops. When the monarchy was 
at its prime, the Hundred in the Anglo-Saxon statutes denotes 
a sub-district of the shire, geographically limited, with its 
separate assemblies for the purposes of army, justice, and 
maintenance of peace. In these later times the Hundred 
Court is the ordinary court for freemen, and holds its sittings 
every month. The division into Hundreds in the form which 
it assumed at that time remained in existence almost to 
our own day. As in the division into counties, here also an 
historical and an administrative principle worked in different 
directions, and created great inequalities. In the southern 
portions of the country, which early became thickly populated, 
the number of Hundreds was very large: — in Kent, sixty- 
two; in Sussex, sixty-four. The midland counties are to a 
certain extent different, Dorset having forty-three, Suffolk 
twenty-one, and Essex twenty Hundreds. In the north, 
where the population was thinner, the cultivation more de- 
fective, the land poorer, and the organization developed at a 
later period, the numbers are remarkably small: in Warwick, 
four Hundreds; in Cumberland and Westmoreland, four 
Wards ; in Stafford, Worcester, Rutland, five Hundreds ; in 
Leicester, Nottingham, Derby, Lancaster, six; in Durham 
and Northumberland, six Wards; in Cornwall, nine Hundreds. 
In large provinces sometimes an intermediate division between 
County and Hundred arose, as the " Trithings " (or third 
portions) of Yorkshire. (2) 



(2) The division into Hundreds ib 
often referred to in old records as a 
union of a hundred hidajOr families; 
from erroneous confusion with these, a 
hundred vilUo are sometimes made out 
of them, as in Bromton (ed. Twysd. p. 
956), and Ranulphus Gestr. (i 50). 
Bpelman (p. 365) says on this point, 
**Nutquam (quod scio) reperiuntur 100 
villas in cUiquo Hundreao per totam 

VOL. I. 



Angliam, Netcio an mtdietcu, Magni 
Jidbentur qui ve2 40 veZ SO numcrant. 
Multi ne 10: ouidam duos tantum et 
nonnvJU (yt Mundredi de Chethanif 
Warden, etc, in Comitatu Cantii) unioa 
»unt eontenti" The correct view pro- 
bably is, that the occupier of a peasant's 
hide, /amtVto, should furnish one man 
to the original settlement of small 
peasantries ; so that frequently at the 

E 
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III. ^ litbtsfon into ^iffiings, ^eotfifngs, Becanfae, has been 

erroneously held to be a general territorial division of the 
Anglo-Saxon period. This mistake was caused by the account 
given by the pseudo-Ingulf, who informs us that Alfred 
divided the counties *Hn centurias, id est hundredas et in 
decimaSy id est trithingas ; " in this a mistake is already 
apparent in the word '* trithing." The division into tithings 
for the purposes of the old military array, in which the 
numbers ten and one hundred can be proved to have been 
nearly everywhere the units of the organization, was indeed 
very ancient. The national militia had likewise always had 
its '^ tithings/' but these did not lead to a division of territory, 
for the apportionment of the contingents remained a shifting 
matter of administration for the smallest divisions, much 
more than for the greater ones. What the Anglo-Saxon 
statutes really contain touching the Tithings {decanise^ or 
theotings) is limited to the following : — According to Atheist. 



timo of the first colonization a Hundred 
contained a hundred hides under the 
plough. But as the districts for con- 
tingents irere more permanent than 
the state of cultivation, the Hundreds, 
in their later state, contained much 
more than a hundred hides under the 
plough; sometimes less, where there 
had been a filling off in prosperity. 
The great Hundreds in the north, 
which had been formed later, are, taking 
the one hundred hide stcmdard, dis- 
proportionately large (in Lancashire, on 
the ayerage three hundred English 
square miles), whilst many a small 
Hundred contains scarcely more than 
a quarter of a mile. Hence it is that 
later historians expressly assert the in- 
detiniteness of the hide-measurement 
(cf. Gervas, Tilb. i. cap. pen., •* Dialog, 
de Scaccario," **hundr€du8 ex hydarum 
aliquod centenist ted non determinatis 
constat; quidam enim ex pluribusj 
quidam ex pattciortbus constant") This 
inequality led, in the later Middle 
Ages, to the division in some counties 
of Hundreds into half-Hundreds; 
whilst, on the other hand, two Hun- 
dreds, or one and a half, were some- 
times united for the purposes of ad- 
ministration. The persistent retention of 



the diyision into Hundreds is explained 
by the fact that the Hundred Goort 
was held every four weeks as a regular 
court (Edw. ii. 8 ; Edg. 1. 1, iii 5Xand 
thus the conservative character of all 
judicial systems became communicated 
to the Hundred. That administiatlYe 
convenience was largely considered in 
the earliest divisions, is proved by the 
fact that, whenever possible, the Hun< 
dred grouped itself round a given place, 
suitable for a centre. Of the 799 
names of Hundreds, Wapentakes, or 
Liberties, which are in existence at 
the present day, no fewer than 862 are 
identical with a town lying within them 
(** Introduction to the Census of Great 
Britain," 1851; also as to the Hundreds 
generally, see Landau, " Territorien," 
215, 216). In certain counties a middle 
division occurs. In Kent there are to 
be found several Hundreds united 
under the name of Lathes, which exer- 
cised the same judicial powers as the 
Himdreds. In Sussex is found a 
division into Rapes, without any juris- 
diction, which remained with the Hun- 
dreds. York and Lincoln were divided 
into Thrithings (third parts), which, 
etill exist under the name of Hidings. 
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vi. 4, the members of the Tithing should, on summons, join 
in pursuing criminals. According to Athlst. yi. 8, sec. 1, 
those who rule the Tithing (the heads) should meet the 
Hyndemen in London every month to maintain the peace* 
According to Edg. i. 1, 2, notice of a theft should be given 
to the Hundred men and Tithing men* According to Edg. 
i. 1, 4, no one was allowed to possess chattels (cattle) unless 
he had the certificate of a Hundred man, or a Tithing man« 
According to Gn. ii. 26, every free man shall be brought 
into a Hundred or Tithing, for the purpose of police sureties* 
It is evident that these quotations refer to police institutions 
and constabulary societies formed of the inhabitants, but not to 
local districts, or viUage marks. In numerous records of this 
period, the position of estates is determined by reference 
to the Hundred, but never to the Tithing-district. Among 
the innumerable details contained in Domesday Book, the 
words ** decania, decenna, teothing, tything," do not once 
occur. The local districts of the Anglo-Saxon administration 
were, for the most part, determined according to the tenures 
of the properties. The numerous settlements made by 
*' coloni,'' upon loan-land, the submissions of the aUodial 
peasants to a Hlaford, as well as the subsequent extension of 
the jurisdiction of manorial courts over the allodial peasants, 
rendered the type of dependent communities the prevailing 
one, and a territorial division according to free peasant 
villages impossible. Difficult as it is to obtain a reliable 
picture of the local organization of the kingdom, at this, 
its lowest stage, it is perfectly clear that the nature of the 
•existing societies absolutely excluded a territorial division into 
" Tithings." (3) The existing local societies, on the other 
hand, are as follows : — 



(3) The local diviBions of the Anglo- 
Saxon territory can never be clearly 
understood from historical sources. The 
old error that the Anglo-Saxon '^ Theo- 
thing " is a geographical local district, 
has, however, become established owing 
to a passage in the psendo-Ingulf, who 
connects the matter with a register of 



landed property which Alfred is said 
to have drawn up, " tcUem rotulum 
ediderat, in quo totam terrain Anglim 
in comitatus, centurias, et decuriaa de- 
seripterat ; " whilst William of It^lmes- 
bury only says that it had been ordered, 
*' ut omnis Anglu8 haberet et oenturiam 
et decimam" Ingulf makes of this. 
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Lordships with their tenants and dependents. First in 
importance were the royal demesnes^ on which a royal bailifiT 
combined the management of the estate with the levy of the 
royal dues, with the legal jurisdiction over the tenants, and 
with other functions of militia and police. A similar position 
belonged to the Gerefa of great private estates. These villeins 
and servants do not exactly live in regular villages, but are 
settled in the vicinity of the lord's seat (afterwards the 
''manor"), and increase in numbers as landless wanderers 
come and settle amongst them and put themselves under the 
police protection of the lord of the soil. Ten families form 
the smallest community recognized for police purposes, and 
for the appointment of a provost (prsspositus). As such, under 
the later system of police sureties, they form their own police 
union as a manorial Tithing, as well as a court for the settle- 
ment of local disputes ; by later grants of land this was 
extended even to the allodial peasantry settled among them^ 
" super omnes aUodiarios, qtios eis habeo datos " (Codex DipL 
No. 902). 

Incidentally, too, the parishes under the spiritual office of 
the parson were associated with these, though the former 
were formed independently, embracing both freeholders and 
villeins, servants and landless settlers, and were therefore 
bodies suitable for initiating the separate local government 
system in England in later centm-ies. 

Larger Pinions of more independent folk, united for the 
administration of justice under a royal or manorial Gerefa, 



** ut omnU indigena in aliqua eenturia 
et decima exUteret ;" tho former words 
express an association of persons, the 
latter contain a description of a local 
district. As the militia system of the 
fourteenth century had introduced local 
tithings under a petty constable, the 
pseudo-Ingulf thought that this state 
of thinors was already existing in Anglo- 
Saxon times; and he brought the system 
of police sureties (in the confusea way 
in which the author of the Leges Edw. 
Conf. 20, describes it) into connection 
with it, fantastically portraying the 
** decenna " under its tenth man, as a 



Tillage court, exercising a formal juris- 
diction, analogous to that of the Hun^ 
dred under its Hundred-man, and the 
county under its Shir-ger^fa; which^ 
gives the idea of a system of many 
thousands of judges chosen by the 
people I Instead of this chimericid net- 
work of smaller and smaller courts 
of law, we can only find in reliable 
authorities that picture of local admin- 
istration which I have delineated; 
within which no free Tillage courts 
and villages can possibly be formed of 
a mere ndlitia system. 
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and often freed from the duty of appearing as lawmen in the 
Hmidredy were for the most part entirely or partially co- 
ordinated with the Hundred. This was an advantage for 
those who participated, and their legal duty was lightened 
in that, under the guidance of a magistrate, they formed 
a separate judicial district, with the powers of a Hundred. 
Of equally vital importance to the freeholders in their relation 
to the neighbouring Thanes, was the protection of a powerful 
magnate ; to which were sometimes added certain advantages 
of wood and pasture. The question here is not one of sub- 
mission of person and property, but of a magistracy (soca), 
under which the heritable property of the '^ socmanni," and 
their immediate obligation to serve in the military array, 
remained unchanged. Towards the close of the Anglo-Saxon 
period the grant of a whole Hundred sometimes occurs. For 
instance, under Eadward the Confessor, a certain Hundred 
in Berkshire was granted to the Abbot of Abingdon, and a 
Hundred in Surrey to the Abbot of Chertsey, with the com- 
mand '' that no royal Shir-gerefahold court there," or interfere 
in legal matters (Cod. Dipl., 840-849). 

An analogous but more compact creation is found in the 
numerous royal or manorial Burlis, which constitute, under 
a separate Gerefa, a special jurisdiction, in which a Burh- 
gemote, held three times a year, is combined with the Hui;tdred 
Court (Edg. iii. 5 ; Cn. ii. 18). The origin of the Burh is ap- 
parently due to the need of a military protection in the Danish 
times. A hill with a rampart of earth or a strong wall, was 
sufficient protection against the sudden attacks of robber 
bands. In the statutes "Burh" or **Byrig" signifies also 
a single fortified building (Edm. ii. 2; App. iv. 15; Athlr. 
iii. 6), as well as a town (Athlst. ii. 20, sees. 1-4 ; Edg. iv. 2, 
pr. 3, 4, 5; Athlr. ii. 5, sec. 2; ii. 6; Cn. 34). Discerning 
rulers like Alfred made use of the remains of old " civitates " 
and ^'caatra'* and other advantageous positions for such 
fortifications, and the protection which these afforded was 
readily sought by the neighbouring freeholders, tenants, and 
vassals, and also by landless men and small tradespeople 
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who were living amongst the servants and followers of the 
landlords. The differences in the legal position of the people 
thus crowded together rendered expedient the appointment 
of a special royal magistrate (Gerefa), who was also endowed 
with extraordinary military, police, and financial functions,. 
At the close of the Anglo-Saxon period the Burgenses, and 
in later times the constitution of the English mnnicipal 
boroughs, arose from these begtanings.* 

Wedged in among these numerous degrees of property and 
power came the rest of the freemen, who on their heritable 
possessions preserved intact their independent position in 
the military, legal, and police institutions. In many parts 
of the country these peasant communities lay close enougb 
together to enable a free teothing to be formed out of ten or 
more households. But often where the free peasants were- 
scattered about at great distances, it was with difficulty that 
they were brought together into a *^ teothing," while the 
greater part of them had already been incorporated into the 
system of lordships, magisterial, and bailiff jurisdictions. 

In the inner administration of the country these various 
local groups clash with each other and are not kept distinct. 
Most of them have no exclusive local jurisdiction ; the majority 
do not form exclusive local districts. A separate magistracy 
of the king or of a landowner does not exclude military duty 



* The formation of the Bnrhs ib, 
aocording to the oonvinciDg reasoning 
of Eemble, not in any way imme- 
diately connected with the Britiah- 
Boman towns of the fifth century, which 
6ilda8,in the sixth century, represents 
as being already forsaken and in decay. 
6till the existing ruins would in later 
times be utilized for the purposes of 
fortification. In certain places the 
name '* city " was retained in memory 
of an old " civitas." The peculiar life 
of the Burhs is due to the fact that 
the free tenants, tenants on granted 
land, dependants, servants, and bonds- 
men of the king, as well as of private 
lords, lived densely crowded together, 
and that under the Burh-gerefa the 
legal, police, and finance administra- 
tions were united in one person. That 



the BurgenseM as such were not released 
from military duty is shown by many 
accounts given by the Domesday Book 
(e.g. Bury 8t Edmunds, 371). But 
mauv Burhs were favoured by being 
rated for the purpose of furnishing the 
contingent at a small landed property 
scale of 5 hidae, 15 hidA, or 20 nid» 
(Chester at 50, Shrewsbury at lOO 
hidae). Of course the royal dues wer» 

Eroportionately raised, and hence the 
urns became more important for the 
finance control than for the defence 
of the country, as the fortresses had 
again been allowed to fall into ruinsi. 
Kemble (ii., pp. 470^78) has selected 
from the Anglo-Saxon Chronicle the 
names of eighty-eight places, all of 
which may in some measure be re- 
garded as fortified. 
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in the Hundred. The tenants within the jorisdiotion of 
private courts, in quarrels with outsiders, come under the 
jurisdiction of the Hundred Court. The police organization is 
arranged partly according to the military and partly accord- 
ing to the legal districts. Thus within the narrow limits of a 
castle, and in the vicinity of a lord's " viansus,'' freeborn men 
might be living close together under manifold legal conditions, 
having very different duties to fulfil towards the king or their 
own mesne lord. 

Hence we are led finally to the negative conclusion that 
there existed no systematic formation of local districts, and, 
moreover, that the Tithing was no such local division.** 



** All these local difitinctions cross 
and overlap in the most varied fashion. 
But it remains firmly established that 
the personal liability to military service 
oontinnes independently of the sub- 
jection to a magistrate's jurisdiction, 
and that the peasant fsumers, who were 
actual tenants, in case of disputes with 
third persons, appeared before the royal 
Hundred Court. The legislation ac- 
cordingly remains based upon the old 
constitution,* that is, upon the free 
community. Ck>unty and Hundred 
assemblies are now, as formerly, active 
in all matteiB affecting military, legale 



and peace control, even above the 
interests of property. This legal rule, 
however, does not exclude the fact 
that dependence on property is the 
most important element in regulating 
the conditions of life, and that the 
division into separate estates with their 
tenants represents the prevailing local 
division. '* Instead of the earlier 
division into free landowners andlcmd- 
less freemeo, a division of the people 
into landlords and tenants has been 
introduced" (K. Maurer, ''Milnchener 
Krit. Ueberschau," ii. 59, 60). 
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CHAPTER IV. 
W^ Offices of lEaUiotman anb Sbibit-CEerrfa. 

A MiTTU^ bond of union connects the districts with the arrange- 
ment of the offices of the Anglo-Saxon kingdom, namely, the 
two principal offices of Ealdorman and Shir-gerefa. In them, 
as in the districts, an historical and an administrative principle 
clash together. The former is predominant in the origin of 
the Ealdorman, the latter in that of the Shir-gerefa. 

I. ^jbt lEal&orman, 1Bux» (iTomes, is the highest civil official 
of Anglo-Saxon times. When the union of the smaller king- 
doms with the greater began, the sovereignty of the new 
common ruler was confined at first to privileges and profits, 
whilst the former petty state retained its own General 
Assembly, and, with a sub-king at its head, preserved its 
military and legal system. The oldest Ealdorman was actu- 
ally a Viceroy, *' subregtdv^,** which title often occurs in the 
signatures to Anglo-Saxon documents. In his decrees he 
used the royal style: "cmw consUio episcoporum, optvnatuni^ 
que meorum.'' The province of such Ealdormen embraced, in 
fact, a former independent state. He was not unfrequently 
the subjected king in person, or a member of his family, or 
else *' JEthelingi," near kinsmen of the reigning Over-king, 
were appointed to such places of trust. The name " Ealdor,'* 
too, is a reminiscence of patriarchal chieftain-lineage of a 
former period. It does not signify a man old in years, but 
the "superior" *^ senior,'' in a higher, more exalted position. 
Even in the times of the Heptarchy the military, legal, and 
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police organization draw closer together. The Ealdorman 
becomes more dependent upon the central administration. 
The new administrative division of the great kingdoms into 
shires caases the appointment of new governors, who are 
at first merely the highest district officials, and whose district 
assemblies do not involve any customary right of indepen- 
dence. The mention of Ealdormen with such official positions 
runs side by side with the gradual rise of the division of the 
kingdom into shires. In the early organized kingdom of 
Wessex the Ealdorman is mentioned in Ine's laws, which the 
king promulgated with the advice ''of all his Ealdormen" 
<Ine, pr.), and in which also the disobedient Ealdorman is 
already threatened with the loss of his shire (Ina, 86). The 
small kingdom of Kent appears at the commencement of the 
eighth century to have had as yet no Ealdormen, whilst on the 
other hand, in a National Assembly, held in 814, the names 
of three Duces of Kent and sixteen Duces of Mercia are found 
among the signatures. Hence it is clear that even before 
MlireA's day necessity had led in the greater kingdoms to 
administrative governorships. The confusion caused in the 
original state of affairs by the invasion of the Danes and 
the reorganization of the whole land by Alfred led to 
a greater uniformity in the administrative character of the 
Ealdormen. This assumption is confirmed by the Eigils- 
eaga of Iceland, c. 21 (E. Maurer, '' Erit. Ueberschau," i. 86), 
which tells us, ''iBlfred the mighty had taken away from all 
Skatconunge '' (i.e. viceroys) ''their name and their power. 
Jarls, those were called from henceforth who had been called 
kings, or kings' sons." In the flourishing period of the 
Anglo-Saxon monarchy the Ealdorman now appears as the 
governor appointed by the king in a threefold capacity. 

(a) Together with his County Assembly he directs the 
equipment of the militia and the apportionment of the con- 
tingents, and brings them to the royal army. He may also, 
when commissioned by the king, take the command of the 
whole army, in which capacity he is mentioned on important 
occasions in the Anglo-Saxon Chronicle^ which speaks of 
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Ealdormen as commanderB of single counties (in the years 
837, 845^ 851» 858, 905), or Ealdormen simply as commanders 
of a whole army (in 851, 871, 894, 992, 993, etc.). In the 
statutes this capacity is regarded as heing a matter of course. 

{b) He presides at his County Assembly, as at the ordinary 
National Court (Ine, 60; Alfr. 88; Edg. iii* 5). *'Let there 
be held • • • twice a year, a Shir-gemote, and let there be 
present at the Shir -gemote, the Bishop and the Ealdorman^ 
and both shall here administer spiritual and temporal rights ; " 
which is almost word for word repeated in Cn. ii., sec. 16. 

{c) As guardian of the peace within his district, he exercises 
the royal police jurisdiction. To him the peace prodama* 
tions of the king are, in the first instance, directed. The 
right of supplementing ordinances, which lies in the royal 
maintenance of the peace, gives him also a derivatiye licence 
to issue peace proclamations within his district. The breach 
of his peace is punishable by the infliction of a special peace 
fine (Athlr. iii., c. 1). Any man who intends to change his 
master, must give notice to him (Alfr. 37). After a breach 
of the peace has taken place, his duty is to prevent feud, and 
to protect the weaker party (Alfr. xlii. sec. 3) ; to take surety 
from men accused as breakers of the peace (Edm. iii. 7, 
sec. 1) ; and to assist the inhabitants of royal burghs to the 
utmost, in securing breakers of the peace (Athlr. ii. 6). 

The combined position which proceeded from these various 
functions was one of the highest dignity and the highest rank» 
which, according to the legal system of the times, found 
expression in a weregeld, as high as that of the bishop, and 
four times as high as that of the common Thane (App. vii. 2, 
sec. 8) ; in an increased punishment for breach of the Burg* 
peace (Ine, 6, 45 ; Alfr. 40) ; in an increased Burgbryce and 
Mundfyrd (Alfr. 3. ; Cn. ii, 58 ; App. iv. 11) ; in an increased 
fighting Wite (Alfr. 15, 38 ; App. iv. 12) ; and in a special 
right of asylum (Athlst. iv. 6, sec. 3 ; v. 4, sec. 1 ; App. iv. 5). 
For official income he had the use of considerable portions 
of the folkland, and a third of the forfeits, fines, and other 
royal dues which fell to the king. The Ealdorman in thia 
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position is the most eminent official in the kingdom, and has 
the first place in the temporal council of the king ; but only 
in his capacity of governor, whose right depends upon );he 
king's commission, and whose office expires as soon as this 
is withdrawn* In the beginning the Ealdorman had certainly 
been a successor of the king of the country, and at his appoint- 
ment the form of election by the popular assembly probably 
continued for a long time. But a free right of election could 
not possibly be recognized, if the incorporation of the media- 
tized kingdom was to last ; indeedi the kingship asserted as 
a principle a right of deposition (Ine, cap. 86). It is told of 
Alfred, that he emphatically reminded his state officers 
^'that they had their office from God and from the king." (1) 
Certain changes were brought about during the last century 



(1) On the office of Ealdomiaii and 
Earl, Heywood ** On Banks/' pp. 55- 
117, contains a lengthy exposition. 
The Latin terms, Dux^ ^neepSf and 
comes, areyery arbitrarily interchanged, 
as also are consul, patricius, prasfedus, 
according to the fancy of the dene who 
drew up the record. The introduction 
of analogies of the comes, dux, and 
senior of the Garlovingian constitution 
is also confusing, for these dignities 
had different territorial, posseseorial, 
and national fouudations, and an early 
history of another type. It was quite 
natural that in the aristocratic develop- 
ment which the political organization 
took, the class of Ealdormen should be 
identical with a small number of the 
neater landowners. The office of 
ISaldorman appears at an- early period 
attached to the great families, but is 
not hereditary. Amongst Ealdormen 
whose names have been handed down 
to us, instances occur of father and 
flon following immediately one another, 
but this is very seldom ; on the other 
hand, the deposition of an Ealdorman 
is Tery rare; and intermarriages he* 
tween the Ealdorman and the families 
of the Anglo-Saxon kings are very 
coounon. All these conditions are the 
expression of the power wielded by 
certain great families, and of a strongly 
marked class privilege, but not as yet 
of an hereditary nobility. Still less, 
under such a condition of things, could 



the office of Ealdorman be elective, of 
which even Kemble speaks erroneously 
(ii. 126). Among the statutes of Ead- 
ward the Confessor (cap. 82a, sec. 2, in 
Lambard's text), the following isolated 
and extraordinary notice appears de 
herotocHiiis. *^ JErant et alim jpotestates 
et dignitates constitutie, qui Heretoches 
apud Anglos vooahantur, scilicet harones, 
Tujibiles, etc, Latins tfcro dicd)antur due- 
tores ezercitus; apud GaUos, capitales 
constabidarii, vel marecKdUi exereitus. 
Isti vero viri eligehaniur per commune 
consilium — et per singtdos comitatus in 
pleno folomote, sieui et vieeeomites pro* 
vinciarum et comitatuum eligi dehent^ 
etc. This pretended election, as well as 
the name "Heretoches," is quite foreign 
to Anglo-Saxon ideas. It must not be 
forgotten that these statutes are a private 
work dating from the twelfth century, 
in which the learned author intro- 
duces, in a hundred places, his own 
knowledge of the continental popular 
rights, a knowledge accessible to the 
clergy. Seeing the heavy weight of 
Norman officialism, at the time that 
work was written, nothing would be 
more popular than the idea of a free 
general election of the highest offlciala 
in the county. Not merely the right 
of deposition, which was a recognized 
right (Ina, c. 36, Cod. Dipl., No. 1078X 
but all the monuments of Anglo-Saxon 
law and history, are opposed to the- 
idea of elected Ealdormen. 
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by the inflaence of tbe Danish element. Among the northern 
pirates, ve find, besides tbe kings, commanders-in-chief called 
Jarls. This northern term was related to the Anglo-Saxon 
Eorl, vbich from time immemori!^ signiBed a man of great 
rank, and vas veil adapted to be blended vitb the Eorl or 
Earl. For some time accoonts of battles speak of Ealdor- 
men on the Saxon, and E&rls on the Danish side. As 
early as the statnte of Eadward and Guthmm there occnrs 
(in 0. 12) tbe common name Earl (also in Edg. iv. 15). 
The inflnence of the Danish element naturally gained strength 
in the second period of tbe Danish role after ^tbelred (Attdr. 
iii. 12). Under the reign of Gnat, history records only 
the appointment of new " Earls." Cnnt's law toocbing tbe 
amonnt of tbe heriot (sec. 7), only speaks of "Eorl; " in 
the Shir-gemote (Cn. ii. 16) we again find the term " Ealdor- 
man." More important still was tbe breach which was at 
that time made in tbe ancient position of the noblest Anglo- 
Saxon familiee. Danish families, and sometimes also bold 
warrior upstarts, in a great measure snpplant the old race of 
the Ealdormen, and with the varying fortnnes of battle the 
goTemorsbips also become thofoaghly altered in character. 
In times anterior to these it bad been often fomid advisable, 
for the protection of the country, to unite several shires mider 
one Ealdorman. Under ^tbelred this tendency to centralise 
the commander's office increases, evidently in order that the 
whole army of a district may be more speedily massed, and 
employed with greater effect, at tbe points threatened by the 
«nemy. 

With this idea Cnnt formed four great provinces, at the 
head of each of which a great Eorl was placed, whose rank 
answered to a ducal rank, even according to tbe higher 
standard of the Continent. Under Eadward the Confessor, 
tliis grouping of the counties is again altered, and for a 
short time we hear once more of Ealdormen and Eorls side 
by side. But as since Gnut's day the idea of a higher and 
greater governorship had been attached to the appellation of 
"Eorl," the title which was considered the higher, became, 



r 
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as is usually the case, the dominant one. The Anglo-Saxon 
Chronicle after 1048 speaks only of Eorls. In the language 
of later times, the old honourable title of *' Alderman" was 
only retained for the authorities in iaferior local administra- 
tions. (Leges Henr., vii. sec. 2; viii. sec. 1; xcii. sec. 1.) (1") 
II. W^l ®ffice of ^|btt-get2fa appears to have been a 
second official position under the Ealdorman, instituted for 
the administration of the whole county. In rank coming 
next after the Ealdorman (Ealdomiaiines gingra^ Alf. xxxviii. 
sec. 2), the sheriff attained in process of time an increased 
importance, and at the close of the Anglo-Saxon period had 
become the most important official of the active adminis- 
tration. In marked difference to that of the Ealdorman, the 
office contained no remains of the old royal dignity, but had a 
purely administrative, even a pre-eminently economic charac- 
ter, which was caused by its financial connection with the 
great landed properties. Every Anglo-Saxon magnate had to 
collect rents, payments in kind, protection moneys, and dues ; 
to superintend the service of his followers, to settle their 
disputes, and to satisfy the royal demands relative to the 
military array and the legal and police duties. The officer 
appointed with full power to fulfil these functions was called 
Gerefa, a name which includes also the ordinary estate-bailiff. 
In a higher degree, however, the king needed in the different 
districts of his kingdom a head-gerefa for the exercise of his 
rights of usufruct and to undertake the varying duties of the 
royal administration. This gerefaship so thoroughly pervaded 
the whole life of the Anglo-Saxon times that in the Norman 
period the collections of private law found occasion to remind 

(1*) The alteration of title is the tion must have only materiallj af^ 

first change referable to the Danish fected the constitution of the army, 

times. The substantial change made The holding of the county court in 

by Gnut is of more importance, "when such an extensive district was prao- 

he divided the country into four con- tically impossible. The old smaller 

siderable provinces, in 1017. Wessex county districts remained in existence, 

Ib reserved by Gnut for himself; East as court assemblies, in which now the 

Anglia is entrusted to ThurkiU; Shir-ger^fa regularly presided. Hence, 

Heroia to Eadric Streona (who, as an with this change, a separation of the 

Anglo-Saxon, still bears the title of civil and military administration was 

Ealdorman); Northumbria to Eric, as brought about, 
an upper goyemorahip. This altera- 
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their contemporaries of its original signification. ThuB, in 
the laws of Eadward the Confessor we read (cap. 82), '' Crreve 
autem nomen est potestatis ; apvd nos autem nihil melius vHetur 
esse, quam prasfectura. Est enim multiplex nomen: Greve 
enim dicitur de scire, de waepentagiis, de hundredo, de burgis, 
de villis.** 

In the statutes the appellation cyninges-gerefa is accord* 
ingly not un&equently carefully added to distinguish the royal 
gerefa in the popular court from private gerefas (Alfr. 22» 
84 ; Gn. i. 8, ii. 83). The county administration of the united 
kingdom afforded, as the royal rights were increasingly de- 
veloped, the most urgent occasion for the appointment of such 
an official, who was called by the king in his public edicts 
^'his gerefa: " ''If one of my gerefas will not do this, he is 
guilty of disobedience towards me, and I will find another 
who wUl " (Athlr. ii. 26). Equally significant in relation to 
the official status of the gerefa is the official penalty or 
punishment for disobedience, with which he is summarily 
threatened in case he allows himself to be bribed (Athlst. v. 
1, sec.^ 8) ; if in his office of judge he passes an unjust sentence 
(Edg. iii. 8) ; if he does not keep the proper court day (Edw. 
ii. 7, 8) ; if he does not collect the fine for refusal of justice 
(Edw. ii. 2) ; and if he neglects his duty in maintaining the 
peace (Athlst. ii. 26, pr. v. 1, sec. 2 ; vi. 8, sees. 4, 11). The 
frequent mention of the punishment for disobedience (ofer- 
hymes) and deposition in case of non-fulfilment of duty* 
mark the personal position of this powerful officer. Although 
with the ever-increasing importance of the office an eminent 
local man was generally chosen to fill it, and at times and 
in certain localities regard might be paid to the wishes of the 
county assembly, yet there is here even less appearance of 
an elective office than in the case of the Ealdorman. 

In the official business of the Shir-gerefa his financial duties 
and the management of details of business stand in the fore* 
ground. Whenever royal demesnes (Athlst. ii. pr.), folkland, 
usufruct, and other royal dues, have to be superintended in 
a county district, the Shir-gerefa is the controlling official. 
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miloBS a more special administration has been organized. 
Without prejudice to the Ealdorman's office, he was always 
regarded as the responsible officer of accounts* The same 
intimate connection with the royal revenues brings the Shir- 
gerefa also within the sphere of the military, legal, and 
police jurisdictions. 

1. When the military array was called out, the first duty 
was to collect the fines for neglecting to appear, and money 
contributions for the equipment of the soldiers, which came 
in when the contingents were apportioned (" Tributa expedi- 
tionaliay' Cod. Dipl., No. 862). In the whole business of 
equipping and apportioning the contingents the Shir-gerefa 
acted as the Ealdorman's assistant. Where delay would be 
dangerous, he occasionally leads his troops in person against 
the invading pirates. For like reasons he heads the hastily 
summoned soldiery for the pursuit of peace-breakers (Athlst* 
vi. 8, sec. 4). The employment of the militia organization 
for police purposes necessarily required a local officer. In 
later times, when the Earl more and more retired into the 
position of an upper governor, the Shir-gerefa, sitting with 
the Thanes in the county court, probably conducted the current 
business of the militia and police administration as completely 
and as regularly as he certainly did the legal business. 

2. In the legal department the getting in of fines (Edw. ii. 
2) and the confiscation of forfeited estates (Codex Dipl., No^ 
828, 1258) was without doubt the primary business of the Shir- 
gerefa. A farther duty was to carry out the various sentences 
of the court (Athlr. i. 4, pr. sec. 1 ; Cn. ii. 88). 

In his presence contracts of sale and exchange bargains 
were concluded (Athlst. ii. 10; Edm. iii. 5). The Ealdorman 
and the bishop are the regular presidents of the great county 
court ; but even here the Shir-gerefa, according to the records, 
is the assistant of the Ealdorman (Codex Dipl., No. 765), 
and his presence in the capacity of financial officer is 
indispensable. 

But we find him already in the older statutes as the sole 
justiciary of the king in the popular court, especially in trans- 
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actions touching fines and forfeits (Withr. 22 ; Alfr. 22, 84 ; 
Edw. i. pr. ; Athlst. ii. 22). In later times, the more the 
Ealdorman is restricted to the military command of the greater 
provinces, the more entirely does the Shir-gerefa become the 
regular leader of the Shir-gemote, and down into the Norman 
times there exists a condition of things, in which the holding 
of the county court by the Shir-gerefa is regarded as a time- 
honoured custom. 

8. In the business of maintaining the peace, the gerefo is 
again the coadjutor of the Ealdorman. He must in his shire 
'' before all else undertake the responsibility that all keep the 
peace " (Athlst. vi. 10). Police functions especially are allotted 
to him, which would be hardly suitable to the Ealdorman in 
his high and princely position, such as tracking cattle-stealers 
(Athlst. vi. 8, sec. 4) ; taking steps against the harbourers of 
thieves (Athlst. vi. 8, sec. 2), the control over the completion 
of bargains of sale and exchange, etc. *'If there be a man 
there who is untrustworthy towards the people generally, the 
king's gerefa shall go forth and take surety for him " (Athlr. 
i. 4). As royal executive officer he had also to assist the 
Church in getting in its dues and in other civil matters (Athlst. 
i. pr., sec. 4 ; Edg. i. 8 ; Athhr. viii. 8, 32 ; Cn. i. 8). (2) 



(2) Ab to the position of the Shir- 
ger§fa Spehxuui'B Glossarium, under 
the word **gnAo" oontains abundant 
material, which is the basis of aU the 
English traditional explanations of the 
subject (see also Kemble, ** Anglo- 
Saxons," ii. c. 5, especially the list 
of names of the Shir-gerefas in the 
eleventh century, Eemble, ii. 141-143). 
The disputed points are the foUow- 
ing:— 

1. As to the derivation of the word 
gerefa (as of the German " graf ")• The 
derivation from " grau," or •* gravio ** in 
tiie sense of senior has been set aside by 
Grimm. The derivation attempted by 
Grimm from "r&vo," tignumt tectum^ 
domus, auUif according to which it 
shoiQd mean a " comes,'* or ** toeius " 
(Deutsche Grammatik, ii 736 ; Recht- 
salterthumer, p, 753), is quite as far- 
fetched and incredible as that of Lam- 
beid firom ** gerecoan " regere ; and that 



of Kemble from " rof " or ** r«fan," da- 
rner, clamare, bannire, bannitor, Spel- 
man derives it from ** reftfan/' to rols in 
the sense of the later feudal " distress " 
as appl^n^ to .the collector of the roy^l 
fines. With this would agree the later 
usual form, ** reeve," as would also the 
real position of the gerefa, which is 
rendered into Ijatin by exactor. This 
corresponds also to the etymology of 
the word ** Schultheiss," in Germany 
(see Max Muller, Lectures, ii. 231). 

2. Whether, in addition to the Shir- 
gerefa, there existed other principal 
officers of the shire, is a doubtiul point 
suggested by the fact that in the statutes 
sometimes a " shinnan " is mentioned, 
as in Ina, cap. 8, where the sbirman 
or other Judge (DSman) is intended. 
In the Codex Dipl. an **^thelwine 
scirman" occurs (No. 761); but in 
another place he is called " ^thelwine 
Bhir-gerefa." In these same statutes 
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If the administration of the county in these points was 
centred more and more in the hands of the Shir-gerefa, this 
must certainly be true, in a still greater degree, of the inferior 
local jurisdiction in the Hundreds. In the most prosperous 
period of the Anglo-Saxon kingdom, the Hundred Court was 
held twelve times a year as the common court for ordinary 
disputes between the freemen (Edw. ii. 8 ; Edg. i. 1 ; Cn. ii. 
17). By degrees the more special obligations to be fulfilled 
by the Hundreds accumulate — to maintain the police control, 
to bring their members before the court, and to pursue 
thieves (Edg. i. 5 ; Cn. ii. 20 ; Hen. i. 8, sec. 2 ; Will, i. 22, 
iii. 3, etc.) It might have been supposed that, in view of 
this, each Hundred had a Hundred-gerefa appointed by the 
king, but this is not anywhere mentioned in the records. 
In the "Constitutio de Hundredis" (Edg. i. 2, 4, 5), a 
** hundredes-man " is named, but in intimate connection with 
the tithing-man of the militia, and appointed for special 
police-business, and it appears that by this name a special 
officer of the militia is intended, who may be compared with 
the " chief constable " of later centuries. But on the other 
hand, where the presidents of the Hundred Assembly gene- 
rally are referred to, the " Shir-gerefa " is not definitely 
mentioned, but the "king's gerSfa." "I will that every 
gerefa hold a gemot every four weeks " (Edw. ii. 8) ; " that a 
gemot be holden in every Wapentake, and that the twelve 
oldest Thanes go thither and the gerefa with them " (Athlr. 
iii. 8). In the general regulations for magistrates, gerefas 
are, as a rule, mentioned (Edw. i. 1 ; Edw. ii. 2; Atblst. ii. 
26, iv. 7, V. 1, vi. 11). We can only conclude from such 

ooonr the forms '* Bcirigman," ^ soires- no other foundation than the passage 
man,""Bcireman;"(Nos.761, 732, 929, quoted above (Leges Edw. Oonf.de 
972,1288). By these names may simply Heretochiis, c. 32a), ^*ncut et vice- 
he meant the Shir-gerdfa, as Kemble comitea provineiarum et comitatuum eligi 
and Schmidt conclude ; but it is also debent ; " the style alone of which 
possible that there was a special *' scir- sufficiently designates it as expressing 
man " for military organization, and for merely the opinion of the private author, 
certain police functions, as an elective The Anglo-Saxon accounts taken from 
officer of the old order. statutes, documents, and historians all 
3. The opinion formerly current in indicate a free appointment and de- 
England that the Shir-ger§fa was ori- position of the Shir-gerdfa at the will 
ginally an elected popular officer, has of the king. 

VOL. I. F 
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language that the administration of the Hundreds was not 
thoroughly uniform throughout the country ; as some Hun- 
dreds, and many districts combined with the Hundreds, had 
special magistrates. But apart from this, the official business 
of the Shir-gerefa, his especial financial, legal, and police 
duties were so bound up with the Hundred Assembly, that 
he must have been the actual prefect of all Hundreds which 
were not exempted from his control. This is identical, too, 
with the state of things which in the Norman period we find 
to be the customary and ancient one. (2*) 

in. t&ogal (Sctefas for narrower districts and townships, 
and for special administrative purposes, in addition to the 
Shir-gerefa, arose from the form which the royal rights and 
the territorial conditions had taken, all which have been 
described above (Chap. HI. sec. 8). 

Firstly, in Hundreds, and even in still greater sub-districts 
of a county, special magistrates might be appointed, as the 
royal gerefa in the Thing of the five burgs (Athlr. iii. c. 1), 
which was a special district of Danish colonists, where he 
was even appointed to sit side by side with the Ealdorman. 
According to another principle, the great royal forest-districts 
led to the appointment of the Swan-gerefas, who occur as early 
as Ecgberht's time (Codex Dipl., 219), but who in the later 
" Constitutio de foresta " of Cnut are the chief officers for the 



(2") Whether the Shir-gercfa was 
the reg^liir president of the Hundred 
Court, or whether there were special 
under-magistrates in the Hundreds, 
cannot be categorically decided. But 
the negntive proi>oBition can be main- 
tained, that the very frequent mention 
of the Hundreds and their gemotesj 
in later times must have led to the 
mention of the Hundred-gerefa, had 
such an officer belonged to the con- 
stitution of the Hundred. Doubts 
might arise, in view of the liirge 
number of Hundreds, in each of which 
a single man could not hold a court 
every four weeks, but in the majority 
of counties the number was so moderate 
that there would be no impediment. 
In Kent the numerous small Hundreds 



were united into " Lathes " for the ad- 
ministration of justice. Later times 
prove that the sittings of several Hun- 
dreds were generally taken together,, 
and held at one and the same time; 
and in like manner later conditions of 
things show us that the sheriff could 
appoint substitutes, on bis own re- 
sponsibility. The legal collections of 
the Norman period do not afford re* 
liable proof on this question. In the 
Leges Hen. i. 8, sec. 1, we read, " Pretit 
Hundredo unus de melwribu$ et vocetur 
aldremannu8 ;'* 91, sec. lf^*Aldremanntat 
hundredi." An Gahior of a Hundred 
only occurs in Edg. iv. 8, 10, and evi- 
dently signifies the magistrate, and not 
a particular title of office. 
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administration of forests. The gerefa system extends also to 
townships; Burh-gerefas, or simply gerefas, are found in 
towns which had formed round a burg, on old demesne lands, 
folkland, or under special royal protection ; a Port-gerefa in 
towns which, as commercial centres, were of special impor- 
tance for the collection of the royal dues, as in London and 
Canterbury. In London he has the position of a Shir-gerefa. 
The royal letters were addressed to " the Ealdormen, Bishop, 
and Port-gerefa ; " and high officers of the royal household, 
as well as great Thanes, are mentioned as holding these 
lucrative posts. A Wic-gerefa is found as royal magistrate in 
smaller townships. In many considerable towns the royal 
magistrate of the Burh-gemote retained even in later times 
this less pretentious title. Even in London in the seventh 
century the king's Wic-gerefa is mentioned, whose place was 
in later times taken by the Port-gerefas, 

A similar system of gerefas existed, as we have mentioned, 
for the great private landed estates. Bishops, Ealdormen, 
and greater and lesser Thanes had to raise dues from their 
estates, to settle the disputes of their dependants, and to take 
upon themselves the responsibility in the numerous pro- 
clamations of the military array, and of the maintenance of 
the peace. Such lords' "Tungerefas" might be simple 
bailiffs. In greater townships, and where an extended juris- 
diction {saca et soca) had been accorded them by royal grant, 
they might actually have the importance of a royal Wic- 
gerefa. The term " socn-gerefa," however, only occurs once 
in the old Corporation Statutes of London. The landed 
Thane, too, is himself regarded as the responsible wielder 
of an official authority (Athlst. iv. 7). (8) 



(3) As to the special gerefHS for dis- 
tricts, towns, and administrative func- 
tions, see Kemble (** Anglo-Saxons," 
ii. c. 5, pp. 144-154). 

The Burh-gcrefa is less frequently 
mentioned in statutes and reoonis than 
the importance of the Burh- gemote 
would lead us to expect. Some names 
of gerefas in royal Burhs are given by 



Kemble (ii. 146). A Port-gerefa is 
met with in London, Canterbury, Bath, 
and Bodmin (Kemble ii. 148). In 
London the two Port-gerefas appear 
in early times in a certain connection 
with the Shir-ger^fa of Middlesex 
(in the so-called libertas eivitatumf 
appendix, xxiii. 4). 
The Wic-gerdfa is met with also in 
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The nniversal system of royal gerefas pervades the Anglo- 
Saxon administration in all directions, and forms a remark- 
able feature in it. From the days of Alfred numerous 
jtidices, prsBfectiy praspositi, are appointed, all of which names 
are but Latinized expressions for a word of wide signification 
— ** gerefa." The body of these officials forms a uniform whole, 
as is shown by the fact that in Eadgar*s time the £jng con- 
firms the appointment of the whole body of his father's officials 
(Edg. iy. 2, pr.)* The financial rights and the general develop- 
ment, of the royal powers had led to this system of royal 
appointments. The Anglo-Saxon Chronicle makes King 
Withred say at the National Assembly at Baccanceld in 694: 
''It is the king's business to appoint Eorls, (?) Ealdormen, 
Shir gerefas, and Judges" (Monum. Hist. Britt. i. p. 824). 
In an Anglo-Saxon record (Cod. Dipl. 996) we find the same : 
'* illius autem est, comites, duces, optimates, principes, prasfectos, 
judices ssecvlares statuereJ" This record is, indeed, not genuine, 
and betrays the hand of a cleric ; but, like the most of these 
documents, it is of very ancient date, and expresses the con- 
ceptions which were regarded as traditional. The expression 
'* royal Thaneship " embraces frequently in this sense the 
sum total of magisterial offices. Offences of officials are 
generally to be visited with fine and loss of thegnship 
(** ihegenscypes et omni judiciaria dignitate privatur,** Leges 
Hen. i. 84, sec. 1). In close connection wi{h landed property 
this thaneship spread over the whole country, and supplanted 
the popular offices and popular elections of the ancient con- 
stitution. Of elections in the modem sense of the term 
there is no reliable trace to be found, neither in the imperial 
nor in the county administration (Palgrave i. 118). 



Winchester (Chr. Sax. 897 j Sohmid, 
Glossaium, 598). 

The private magistrates of the 
Bishops, Ealdormen, and Thanes may 
also include the hnmhlest bailiffs. 
The gesithcundman, who (Ine, 63) is 
described as tiavelling about *^with 
his gerdfa, his smith, and his nnrse,*' 
certainly took with him no magisterial 
officer, but merely a menial servant. 



That the landowners might be re- 
presented by their ger^fa in the royal 
court in taking oaths in certain special 
cases is recorded already by Athlr. i. 
sec. 1. Much that is incapable of proof 
touching the election and business of 
the lords' ger^fa is narrated (as usual) 
by Anstey, ** Guide to Constitutional 
History," p. 125. 
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The fully developed Anglo-Saxon political State is a joint 
creation of great landed interests and a royal prefectnral 
system, scarcely containing any of the characteristics of a 
Germanic constitution such as Tacitus describes. The 
actual State is embodied in comparatively few persons, 
namely, the Bishops, Ealdormen, and Shir-gerefas, appointed 
by the King. The local administration ramifies into a system 
of gerefas in narrower circles, interwoven with a similar 
system of manorial magistrates. A lowering of the political 
importance of the freehold tenants, of the landless freemen, 
and of the whole labouring population in consequence, is 
unmistakable. But the constitution of the courts modifies 
this character. In the Hundred Court, and even in the 
Manorial Courts, the passing of sentences is not an individual 
act of the magistrate, but is a determination of the freemen 
acting in the capacity of judges and compurgators. In the 
County Court the royal magistrate is surrounded by still more 
influential Witan as Judges. Similarly the county adminis- 
tration in military affairs and the maintenance of the peace is 
carried on in active co-operation with the Thanes of the county, 
and probably too with deputations from the Hundreds and 
analogous districts. On a higher level the King administers 
justice in the Witenagemote with the counsel and consent of 
still more powerful prelates and great Thanes. That this 
strong aristocratic element still co-exists with an universal 
system of royal magistrates is explained by the general 
composition of the State. There existed a number of powerful 
landowners, but their landed interests were not concentrated 
at one point. Originally there were no great estates, which 
might be compared to the '^ possessiones " which existed in the 
old Eoman provincial soil. In the territory of the small king- 
doms of former days a numerous middle Thanehood had grown 
up with an average possession of five hides each ; but there 
were no separate great estates, whence a territorial supremacy 
could have proceeded. After the union of the kingdoms the 
royal possession and the royal power towered so far above the 
most powerful great Thane as to render it practicable to 
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maintain a central administration by means of governors 
and appointed magistrates. But on the other hand the 
Prelates and the Thanes were, as a body, so numerous, so 
richly endowed with estates, and so firmly established in their 
landed rights, that as a class they almost engrossed the 
magisterial offices. In harmony with this condition of things 
is the concentration of the central authority, ''the King in 
the Witenagemote '' as an assembly of landlords invested 
with offices and officials possessed of land (below, cap. YI.). 
Its composition is grounded on the right of appointing, of 
summoning, and of granting, which the King exercises within 
the army, law, pohce, and Church constitution; and which 
again ministers to the united influence of Prelates and great 
Thanes at court and in the Witenagemote. The preponderance 
of these families, often closely connected with each other, 
compels the King more and more to fill the important offices 
'' with their assistance," and thus at an early period a state 
of things is established in which the power of the great 
landed interests does not show itself in the form of con- 
centrated feudal small states, but in a corporate form vnth 
a controlling influence upon the exercise of royal powers. 
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CHAPTER V. 

The conversion of the heathen Anglo-Saxons by resoIutionB 
of the King in the National Assembly had led to the foundation 
of a bishopric in each of the several kingdoms. Towards the 
close of the seventh century these bishoprics were united 
under an Archbishop Theodore, upon whom the Pope's choice 
had fortunately fallen, and became in consequence an element 
of centralization which wrought powerfully in preparing the 
way for the subsequent union of the kingdoms. The Church 
thus bound together was and remained a national Church, of 
an essentially different nature from that existing among the 
Britons and in Boman countries. Her origin, her institu- 
tions, and her establishment were the free act of the organized 
powers of the State. Her clergy belonged, with few exceptions, 
to the native families. Her constitution did not originate in 
an adoption of foreign institutions, but in national necessities. 
In this Church also, the wise and the ignorant, the teacher 
and the disciple, certainly stand in relations to each other, to 
which the organization of the militia, the courts, and the 
maintenance of the peace are inapplicable. As a school for 
the people, the Church must at all times be organized from 
above downwards ; she performs her functions only by means 
of officials who are dedicated entirely and solely to her service, 
and independent of birth and property. The union of the 
kingdom only affected the constitution of the Church so far 
as to gradually remove undue inequalities in the formation 
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of the dioceses, and to bring the ecclesiastical districts into 
as much harmony with the division into shires as appeaxed 
necessary for a common transaction of spiritual and temporal 
affairs. 

I. ^]^e Instittttfons of t]^ <2D]btttc]b comprise the three grada- 
tions next mentioned. 

1. The bishoprics, which originally were identical with the 
territory of the separate kingdoms, remained unchanged in 
the smaller ones, whilst in the greater kingdoms of Wessex 
and Mercia the administrative principle of division into shires 
led to a corresponding increase in the ecclesiastical districts 
by a division into eight dioceses. And so at the close of the 
Anglo-Saxon period there were in existence, with some changes, 
seventeen dioceses, the majority of which began as early as 
the time of Theodore to unite and form provincial synods 
under the direction of the Metropolitan of Canterbury. A 
second archbishopric for the group of northern dioceses became 
consolidated after many vicissitudes, but it was unable, in the 
disordered condition of affairs in thiB north, to attain, either 
externally or internally, to perfect equality with Canterbury. 
Every Archbishop and Bishop is, according to Anglo-Saxon 
ideas, the original holder of ecclesiastical authority. In tem- 
poral matters, too, he was " to take part in the sittings of 
the court, adjust differences, and restore peace in conjunc- 
tion with the temporal judges, prevent wrong-doing in taking 
of oaths and in trials by ordeal, connive at no unjust measure 
or false weight ; in short, to keep watch over the maintenance 
of spiritual and of temporal law." (Thorpe, "Institutes 
of Ecclesiastical PoHty," ii. 812.) (1) 

2. The monasteries and religious corporations were of special 



(1) As to the formation of the Anglo- 
Saxon Church, see especially Palgrave, 
" Commonwealth," cup. xi. ; Eemble 
it. c. 8; and Henry Soames, "The 
Anglo-Saxon Church" (1845-6); Lin- 
gard, "History of the Anglo-Saxon 
Church" (1845); Dugdale, "Monas- 
ticon Anglicanum" (Edited by Calif y, 
&c.y London, 1817); Lappenberg, i., 
pp. 185-195. ("Die Kirchliche Gko- 



graphie der Angel-Saohsischen Zeit.") 
The historii'al grouping is as follows: — 
In the little kingdom of Kent (1) the 
archbishopric of Canterbury was and 
continued to be the mother-bishopric 
of the whole of England, besides which, 
in quite early times, (2) the bishopric 
of Rochester had arisen. For Essex 
arose (3) that of London ; for Sussex 
(4) Selsea, in later times Chichester. 
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importance in this epoch. A monasterial institution was 
the first need of Christianity, as a gathering-place and shelter 
for missionaries, teachers and scholars. The exigencies of 
sustenance, personal safety, and mutual help in their mission- 
work, kept on foot for a long time this mode of living in 
common ; the late origin and very diverse organization of the 
parish Churches was favourable to it. The number and 
endowment of monasteries, and especially of nunneries, is 
ever on the increase. At an early period men and women, 
even of royal lineage and from the families of the great 
Thanes, show a predilection for entering upon monastic life. 
The clergy of the great cathedral churches retain in later 
times their original monasterial connections and institutions, 
according to which the prebendaries continue to bear the 
title of "monks." According to the conditions of society 
of those days, the foundation of superior schools could be 
effected only by a union with the members and possessions 
of such corporations ; just as the beginnings of charitable 



In East Anglia (5) the bishopric of 
Dunwich in Suffolk was first founded, 
from which again for Norfolk (6) that 
of Elham, later Norwich, was separated 
off. For the great territory of Wessex 
(7) the bishopric of Dorchester was 
first founded, from which (8) that of 
Wiuchester was severed; then was 
farther founded a third (9) bishopric at 
Sherborne, later removed to Old Sarum 
and then to Salisbury. From the Itut 
named again were separated off ( 1 0) the 
bishopric of Wells, and (11) of Kirton, 
afterwards at Exeter. The adminis- 
trative principle of the shires, according 
to which these dioceses contained one, 
two, or three counties each, was here 
the rule. In Meroia from the (12) 
head bishopric of Lichfield (in later 
times Chester and later Coventry) 
were severed tbe bishoprics of (13) 
Worcester, (14) Hereford, and (15) Lin- 
coln. The nortliern kingdom of Deira 
had retained as its chief bishopric, that 
of York (16), which extended also over 
Bemicia, and after the formation of 
the greut kingdom of Northumbria, 
stretched still further. As a separate 
bishopric, arose that of Liudisfame 



(17), later Durham. A considerable 
portion of the great diocese of York 
went over to the Scotch Bishops. In 
an aTiomalous position btood the Bishop 
of the Isles of Sodor and Man, who 
after the Norman period was subject to 
the Archbishop of Drontheim, and 
came later under private patronage. 
There is here to be found no connection 
of any sort between these and the 
bishoprics of the old British Church. 
(Palgrave, i. 152-154.) The abbacy of 
Kly was as late as the reign of Henry I. 
first raised to the rank of a bishopric ; 
and in 1109, the bishopric of Carlisle 
was founded for Cumberland. Tlie four 
bishoprics of Wales, by the conquest 
of the country some centuries later, 
were lncorporate<l with the English 
Church system. The formation of the 
offices here was exactly opposite to 
the process of formation in the State 
— first the formation of the Bishops' 
sees, then that of the parishes; in 
a much later period that of the arch- 
deaconries and rural deaneries. The 
archdeaconries are associated with tbe 
county districts, and the rural deaneries 
with the Hundreds of later times. 
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and pious foundations could only gain stability and endurance 
in the permanent conditions of property afforded by such 
corporations. '' In the neighbourhood of the cathedrals were 
gathered together the maimed, the lame, the blind, the home- 
less and friendless, to be fed, clothed, and cared for for God's 
sake '' ^(Eemble, ii. 440). This may explain the dispropor- 
tionate favouritism shown to these corporations by the most 
enlightened monarchs, such as iBlfred the Great, espe- 
cially under the heavy visitations of the Danish period. The 
Anglo-Saxon period concludes with a great number of perma* 
nently endowed monastic cathedral corporations, irregularly 
scattered throughout the kingdom, and with very unequal, and 
in some places over-wealthy possessions. (2) 

8. The foundation of parish churches in England took 
place slowly and imperfectly. For a great length of time, 
according to Baeda, the bishops still wandered about their 
dioceses with their assistant clergy ; and even in the middle 
of the seventh century Saint Cuthbert journeyed from village 
to village. But from the days of Archbishop Theodore the 
creation of settled parishes began in greater numbers, slowly 
extending from the southern parts of the country towards 
the north ; endowed often with parcels of land by generous 
Thanes, they became after the introduction of the system of 
church-tithes more uniformly enriched by the tithes of their 



(2) The monasterial foundations 
(Kemble, ii. c 9) were originally 
promoted by the customs of the 
early missionaries. The clergy lived 
in communities, eveu when they were 
not monks, and followed the rule of the 
Benedictine or some other order. Under 
the protection of the kings th.s spirit of 
community, especially in the highly 
honoured unnneries, assumed a national 
character. The real need of the times 
we must estimate according to the views 
of an Alfred, and not from the later 
and changed position of affairs. Asser 
tells us that Alfred was wont to dedi- 
cate a full half of his royal revenues 
to ecclesiastical purposes : of this he 
assigned a fourth to the poor, a fourth 
to the two monasteries he had founded, 



another fourth was set apart for the 
school founded by him, and the re- 
maining fourth for the neighbouriDg 
churches and monasteries and their 
ministers. Both spiritual and temporal 
nobles spent considerable sums in 
charity, in its primary signification ; 
a portion of the booty made in war, and 
a portion of the fines payable to the 
Church, was also ordered to be paid to 
the poor. All such foundations, how* 
ever, found no stability in the system 
of temporal administration, for such 
contributions were speedily spent and 
forgotten ; hospitals and almshouses 
belonging to the monasteries and cathe- 
drals formed just those permanent insti- 
tutions on which the system depended. 
(Kemble, ii. o. 11.) 
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parochial districts. The Canons of Archbishop Ecgberht (Ex- 
cerpta Ecgberhti, Thorpe ii. 100) show us what the early 
Church of those days aimed at. The parish church was to 
be endowed with a hide {manam) of land, and this hida should 
remain free from all public burthens, whilst all property 
beyond this amount should be subject to manorial dues and 
State burthens. The laws of Eadgar and Cnut of a later 
period contain the rule that every landowner may endow a 
church situate on his Bdcland, with a third of the tithes, 
provided there be a graveyard united with it; where there 
is no graveyard, the tithes are payable as before to the 
*' parent " Church, and a new income is to be provided by its 
founder for the chapelry. 

These attempts, similar in character to the ordinances of 
the Emperor Louis (Pertz ii. 626), were, however, only partially 
successful, and even at the close of the Anglo-Saxon period 
the endowments were somewhat scanty compared with the 
possessions of the cathedral churches and abbeys. Mean- 
while, the Church income, which was at first centralized, 
becomes more and more distributed amongst and firmly 
attached to the bishops' sees, monasteries, and parsonages. 
A settled endowment of the parsonages became the rule in the 
ninth century. In Domesday Book an '' Ecclesia sine terra*' 
is a rarity. From the manner of the foundation there resulted 
an extensive right of patronage over the benefices. The 
Norman Domesday Book, in which the list of them is imper- 
fect, specifies hardly more than 1700 churches, endowed with 
parcels of land of from five to fifty acres, and showing a very 
unequal distribution of the ecclesiastical benefices in the 
various parts of the kingdom. (8) 



(8) As to the nature of the eccle- 
eiastlcal benefices, Domesday Book 
alone gives us reliable information 
(Ellis, Introd. i. pp. 286, 295). Glebes 
of more than 50 acres (as one of 83, 
one of 100, and another of 120 acres of 
pasture land) are solitary instances ; on 
the other hand, a church without land 
is also a rarity in the great register 
of land. But churches without land 



appear to have been omitted, owing to 
tlie original object of the book. In the 
legislation, the continual increase in 
the number of parish churches is visible 
in the distinction of various classes. In 
a principal church (hldfad mynster) 
breach of the peace is visited with a 
penalty of £5 ; in ordinary churches of 
120 shillings ; in still smaller of 60 
shiUiugs, and in chapels of 30 shillings 
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These institutions of the Church, as regards her property 
as well as her ministers, are firmly bound up with the 
secular state. 

II. ^I^e ^pertg of tf)e Cj^urclb attained an extent which, 
at the close of the Anglo* Saxon period, towers far above the 
importance of the royal revenues. Intellectual and industrial 
labour alike require property for their maintenance and de- 
velopment ; but intellectual labour has been always compelled 
to associate itself with the existing system of property. In 
the Middle Ages it was obliged to acquire great landed estates 
in order to keep on terms of equality with freehold owners. 
The amount of Church property, as a whole, long retained 
that relative importance which the intellectual life, centred 
in the Church, might well claim, in comparison with military 
life or industrial pursuits. The separate elements may be 
grouped in the following order : — 

1. The landed property of the Church had to maintain itself 
on an equal footing with the fully secured allodial estate, at 
a time when such property was a necessary condition of full 
legal capacity and equality. But it is an old experience that 
recently converted races know no bounds in their liberality 
towards the Church. Following the example of King ^thel- 
bert, who bestowed his palace with its lands upon St. Augustine, 
the Anglo-Saxon kings and magnates also made rich gifts. 
The manifold Anglo-Saxon records lead one to suppose that 
almost every princely personage bestowed some such gift on 
departing this life. A person entering a monastery not un- 
frequently brought his whole fortune with him ; the children 
of distinguished parents brought at least a donation of lands. 
Becovery from severe illness and escape from disasters, as 



(Athlr. viii. 5 ; Cn. i. 3, eeca. 1, 2 ; Hen. 
79, sec. 6 ; App. iv. 3). The mainte- 
nance of the parish church afforded the 
first reason for the participation of 
the community in the control of the 
Church property. The analogy of the 
parocliial system of northern countries 
and of the later rights of the parish- 
ioners in England justify the con- 



clusion that the Saxon parishionerB 
also participated to a certain degree in 
the management of the Church property 
which had been formed from their con- 
tributions. The Church of the later 
Middle Ages, when her pretensiotna 
were at the highest, would scarcely 
have recognized such participation, had 
it nut been founded on ancient custom. 
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well as joyous events, were commemorated by donations, 
which the clergy, whose co-operation at the making of wills 
was indispensable, commended to the consciences of rich 
sinners agitated by the fear of death. Even the severe losses 
which the Church experienced through the destructive frenzy 
of the Danish pirates were soon made good by donations 
from converted Danish magnates. According to the manner 
of property in those days, to landed estates were attached 
reserved dues, services, and rights of protection over tenants. 
Profitable rights of this description might also be the im- 
mediate subject of the bounty. Boyal donations especially 
include tolls and market dues, forests, harbours, fisheries, 
mines, and rights of pasturage. There are further attached 
to great landed estates, the magisterial rights which had 
become extended by grants, and the whole lordship over the 
soil in its Anglo-Saxon conception. Thus arose the landed 
property of the Church, almost continually growing and 
increasing, until, in the case of many cathedrals and monas- 
teries, it was equal to that of the temporal great Thanes ; 
and compared with it, the single parcels of land belonging to 
the parish churches bore about the same proportion as the 
small yeoman freeholds of that time bore to the lordships of 
the Thaini regis, (a) 

2. The payment of tithes was almost as important for the 
permanent and uniform endowment of the ecclesiastical insti- 
tutions as the possession of landed property. As in the whole 



(a) The landed property of the 
Church is dealt with by Kemble, ii 
0. 10. To give an instance of the 
unequal distribution of landed pro- 
perty, it will be sufficient to mention 
that the district of Ghilcombe (a part 
of the posaessions of the bishopric of 
Winchester) is reckoned at 100 hides 
(God. Dip!. 642). However, such a 
concentration of estates, which might 
have led to separate territories was just 
as little posaible with ecclesiastical 
estates as with temporal magnates, 
from whose g^nts they principally, 
arose. It is true that King Withred 
of Kent and iEthelbald of Mercia 



declared their wish to free the eccle- 
siastical estates within their reulms 
from *' temporal- burthens, labours, 
duties, and contributions," but hereby 
only burthens attached to land were 
meant, and it is expressly declared 
that the three common burthens, ^ ex- 
pediiio exereitiu, hurgorum construction 
pontium refectio,** are not included. 
Few grants to the Church can be 
cited without the reservation of these 
common burthens, which later juris- 
prudents have styled the **trinoda 
necesaitas " (Palgrave, i. 156, 157, 160, 
161). 
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of Christendom, so in England as early as the end of the 
eighth century, the united exertions of the clergy led to a 
recognition of the right to tithes by the National Assemblies 
of Mercia and Northumberland. A decided legal recognition 
was first made in ^thelstan's ** Constitutio de Dedmis,** since 
which time the temporal power agreed likewise to these taxes 
being raised by the royal gerefas. One third part of the tithes 
was to be expended on repairing the church, a second for the 
ministers of God, the remaining part for God's poor and for 
needy labourers (Athlrd. viii. 6). Nearly every subsequent 
reign confirmed afresh the legal liability to tithes with the 
assent of the Witan. The Church accordingly gained a right 
of direct taxation much earlier than the temporal State, (b) 

3. Besides the tithes there were periodical contribiitians of 
minor importance, as burial-service fees, candle-dues, and 
plough-alms, contributions which, at first depending on liber- 
ality, became local customs, and were at last recognized 
in the decrees of the National Assembly. To such belongs 
also a Church rate {Ciric sceat), which was to be paid on St. 
Martin's day by every free household, and regulated in a 
certain proportion to the produce of household and farm ; but 
a general carrying out of this measure, in spite of legal recog- 
nition, was not achieved, and in Norman times it is only 
met with as a customary tribute paid by certain individual 
estates. As occasional sources of income may be mentioned 
the numerous gifts made by believers, consisting of movable 
goods, such as crosses, rings and jewels, provisions, etc. ; 



(b) The Church tithes are first men- 
tioned in the written law in a synodal 
decree of the year 786 (Selden, c. 8, 
sec. 2), which proves their confirmation 
by tlie temporal power by decrees of 
the kings of Mercia and Northumber- 
land in their National Assemblies. 
Liability to tithes is next recognized 
in the law of King Eadward and 
Guthrum about the year 900 (E. et. Q. 
c. 6), briefiy mentioned in Athlst. iii. 
1, but at full length in an ordinance 
respecting tithes (Athlst. i. sees. 1-5) 
with two rather difierent texts. The 
ordinance speaks only of the '* assis- 



tance " of the bishops, and is addieeeed 
to the ger^fns as an official notice. 
Later recognitions are to be found in 
Edw. i. 2; Edg. ii. 1, 2, 3 ; iv, 1, socs. 
3, 4; Athlr. v. 11; vi. 17; vii. 1, sees. 
2. 4, 7 ; viii. G-9, 14, 15 ; Cn. i. 8, 11 : 
Edw. Conf. 7. 8. That a thiid of the 
tithes is to be expended on repairing 
the church is repeated by Athlr. vii. 
6 ; but tlie fines payable to the Church 
shall also be used for the same purpose 
(Athlr. y. 57), that the bishop especially 
(Edm. i. 5), and every one generally, 
should contribute to the repair of the 
church, by Cn. ii. 65. 
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which, in the wills of the Anglo-Saxon magnates, are extended 
to presents of whole herds of horses, oxen, sheep, and pigs — 
*'pro salute animm,^' (c) 

III. ^]^e ^oHttcal ^osttton of i^t (Bttltsiastltal ^tnteters 

shows a more complete and closer union between the Church 
and the laity than in most countries of the continent. Whilst 
Christianity in other countries took its rise in the poorer 
classes of the population, in England the conversion began its 
work with the kings, their households and followers, their 
Witan and Comites, and spread downwards from them into 
the communal and family life of the people. It was natural, 
therefore, that the result should be a close connection with 
family, community, and government. The clergy belonged to 
the nation's " family-life,'* for, from the very first, they were 
taken from all classes of society, from the king's son down to 
the bond-theow. Monastic life, with its strict observance of 
the rules of the order, certainly demanded the sacrifice of 
family ties ; but, on the other hand, the secular clergy were, 
and continued to be, to a great extent, in the married state. 
The injudicious zeal of Dunstan, indeed, endeavoured to 
bend even the secular clergy under the rules of the order. 
In a time of great abuses and a threatened alienation of the 
Church, the clergy should belong exclusively to the spiritual 
profession. The force of custom was, however, so strong in 



(c) Among the small periodical con- 
tributions, the Cirio-aceat has been the 
subject of a prolix discussion, which 
is connected with the disputed posi- 
tion of the " Church-rate " of to-day. 
Its nature has been nowhere exactly 
described, yet there are many reasons 
for believing that it was intended to 
be a g^ft of the first-fruits of the field 
after the model of the Mosaic law. 
The mention of it in the statutes is 
exceedingly frequent (Ine, 4, 6 ; Edg. 
u. 2, 3 ; iv. 1 ; Athl. vi. 18 ; viL 4 ; 
viii. 11; On. i. 10; ii. 11). The col- 
lection of it was especially inculcated 
upon the gerSfas (Athlst. i. 4), under 
threat of excommunication (Edm. i. 2). 
It can therefore hardly be denied that 
the legislation intended to recognize a 



general Church contributicm, but that 
its levying found an obstinate resis- 
tance in the opposition the yeomen 
especially showed towards it, and was 
accordingly, in spite of all ordinances, 
only partially carried out. Kemble 
(ii. 460, suppl. D.) endeavours to main- 
tain a thoroughly fictitious view. A 
good discussion of the question is found 
in Schmid (Glossarium, 545-547). From 
the success that attended their imposi- 
tion, the innumerable absolution moneys 
for fasts and penitences may bo included 
in the periodical Church tributes. Flrom 
the multiplication of these means of 
grare the penitentiary books of this 
period give an extraordinary picture of 
the abuse of an idea originally proper 
and moral. 
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the national Church that a score or two of years later the 
ecclesiastical rigime was not materially changed, and celibacy 
did not become an established rule of the Anglo-Saxon 
Church. The clergy belong to the civil community through 
the liability of their corporate estates to the payment of 
common burdens. With unimportant exceptions, the deeds 
of grant even to the most favoured monasteries declare their 
ever-recurring *' trinoda necessitas " — the perpetual liability to 
" Brycgbote, Burhbote, and Fyrd ** — to which are joined many 
other services reserved to the King ; whilst on the other 
hand the Church participated in all rights and privileges of 
landed property. Hence was preserved a feeling of common 
interests and rights bound up in a close bond of union. The 
Canons show that on the part of the Church there was no 
attempt to obtain fundamental immunities in this respect, 
even though a monastery here and there endeavoured in its 
deeds of grant to acquire some special benefit. As an 
established principle, the clergy remained subject to the 
secular authority, viz. the royal military, legal, police, and 
finance control; subject, however, to the following general 
rules : — 

1. The obligation of the clergy to military service was not 
abolished by any Anglo-Saxon statute, although no compulsion 
was used towards the higher ordines. The latitude of ad- 
ministrative arrangement of the militia in the County and 
Hundred Assemblies readily allowed of substitution ; the 
interests of neighbours, however, took care that the eccle- 
siastical estates furnished contingents for the national defence 
as nearly as possible pro rata, and that the favour shown to 
the Church should at all events not increase their own obliga- 
tions. (1) 



(1) Immunity from military service 
was never directly stated (Palgrave, 1. 
156, 157). We find in times of danger 
the higher clerics frequently amongst 
the warriors and amongst the slain ; 
yet a personal summons of the clergy 
is never spoken of. An obligation to 
furnish soldiers according to the pro- 



portion of ecclesiastical property is 
expressly mentioned, and sometimoB 
even the customary number of the 
troops, as in a large grant to a mon- 
astery, **ezpedUionem cum duodedm 
vcuaUis et eum tantig scutis ezercetxnt ** 
(in 821 ; God. Dipl. 272). To look 
to this was the duty of the Shir-ger^fa. 
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2. The judicial duties of the clergy were as follows : in a 
dispute with the laity they must seek justice in the Hundred 
and Shir-gemote, to the criminal jurisdiction of which they 
were subjected, equally with the layman. Clergy appear 
amongst the judging Witan (Alfr. 88, sec. 2). They appear 
especially active in the administration of oaths, and in con- 
ducting the ordeals (&dw. Conf. c. 9). Clerics perform the 
functions of notaries in cases of contract, grants, and wills^ 
'^ quoniam tabeliionum urns in regno Anglic non hahetur '* 
(Matth. Paris, Hist. Hen. iii.), and appear also as taking 
depositions (Edm. iii. 5 ; Athlst. ii. 10) ; under their super* 
intendence marriages are contracted (App. vi. 8). They are 
consulted as arbiters and councillors in actions at law. They 
are employed everywhere as clerks of the court. Even the 
office of Shir-gerefa was, in certain cases, fiUed by clerics, 
and if the ecclesiastical canons in general forbid their exercise 
of that office, it is only a proof that such an occupation 
was legally permissible. A privilege is accorded the clerics 
only in the case of taking of oaths, in which the application 
of the ordinary principles would have led to hardships ; but 
here at the same time the special credibility of a servant 
of God was taken into consideration. This purgation -by 
oath was regulated and facilitated by the passing of special 
laws (Athlr. viii. 15). Of more importance than such moderate 
favours, appears the peculiar legal jurisdiction, which was 
formed in the interests of the Church, in caicsis ecclesiasticisy 
and for clerical delinquencies. This was without detriment 
to the secular legal jurisdiction, and only applied to the new 
relations which arose from the ecclesiastical ordinances, 
and which could not be considered as suitable objects for the 
judgment of the national courts in the form they then had 
(Edw. et G. 12 ; Gn. ii. 48, 58). Beyond this an exemption 
of the ecclesiastics from the secular judicial jurisdiction was 
never established during the Anglo-Saxon period. (2) 

(2) Ab regards jurisdiction, Kemble of coDdncting law suits by clerics, 
(ii. 878) rightly remarks that the afford a complete proof of their sub- 
numerous precautionary measures con- jection to the secular jurisdiction, as 
tamed in the statutes as to the manner an established principle. (Ho cites 
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8. The principle by which they were subjected to the secular 
criminal jurisdiction brought the ecclesiastics also under the 
police jurisdiction of the Grown. The duty of maintaining 
the peace was extended natmrally and particularly to clerics. 
On their landed estates they were responsible for their tenants, 
servants^ and dependants, with all the strict obligations that 
later legislation imposed for the maintenance of the peace- 
From the system of special peace proclamations, there resulted 
a further co-operation of the ecclesiastical and secular 
authorities to secure the peace of ecclesiastical persons, 
possessions, and seasons, but this was founded upon the 
"King's peace" (WiU. i. 20). (8) 

This universal interweaving of the clergy with the secular 
community led further to their employment in the offices 
of the middle and higher grades of the administration. In 
the County Assembly the Bishop, Ealdorman, and Sheriff 
preside together, but with this proviso, that matters of a 
pmrely ecclesiastical character are generally determined 
separately. Under these circumstances the Bishop could also 
take cognizance of purely secular matters, such as the 
control over weights and measures, the rules of inheritance, 
and other affairs, which appear in later times in England 
as remarkable extensions of the ecclesiastical jmrisdiction. 



Athlr. 18, 19 ; Athlr. viii. 19-24, 27 ; 
On. i. sec. 5 ; ii. seo. 41 ; Hen. L 
64, seo. 8 ; 5, sec. 7 et eeq. ; 57, sec 9). 
Their eudeavonrs to gain immunity 
from the secular jurisdiction can be 
perceived, however, in the following 
points. In disputes of the clerics 
among one another, the Church in 
early times insisted that the parties 
should refer the matter exclusively to 
the ecclesiastical superior (Canon, Edg. 
7). The priest found guilty of murder 
was deprived by the ecclesiastical 
authorities of his priestly consecration, 
and handed over as a layman to the 
criminal jurisdiction (Alfr. 21 ; Athlr. 
viii. 26 ; Cn. ii. 41). Clerics were sub- 
ject, in addition to the fines or penalties 
of the secular authorities, to a special 
Church penalty (Edw. et G. 3 ; Athlr. 
viii. 27 ; Cn. ii. 5, sec. 3). In the case 



of capital offences they were to be 
confined in prison, until the sentence 
of the Bishop had been passed (Edw. 
et G. 4, sec. 2 ; Cn. ii. 43). But a 
recognized ecclesiastical court is not 
found until the Norman period (Lege9 
Will. I. sec. 4 ; Hen. i. 57, sec 9). 

(3) In the province of maintenance 
of the peace, the express duty was im- 
posed on the Bishops of restoring order, 
and, in conjunction with the secular 
judges, of preventing wrong (** Insti- 
tutes of Eccles. Polity, Thorpe, ii. 312). 
The Bishops enjoy a specifd right of 
asylum in analogy to that of the Ealdor- 
man. In addition to the King^s 
peace the Church-peace is especially 
mentioned as God's command (Athlr. 
V. 10, 21 ; vi. 13, 26) ; and is even set 
above the King's peace (Cn. ii. 1, see. 
1 ; App. iv. 1, 31). 
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As the support of the ecclesiastical authorities is a duty of 
the Shir-gerefa (Athlst. i. pr. sec. 4 j Edg. i. 8 ; Athlr. viii. 8, 
82 ; Cn. i. 8), so also it is made the Bishop's duty to superin- 
tend and support the Shir-gerefas. The punishments for dis- 
obedience inflicted upon the gerefa who neglects his official 
duties, or delivers an unjust sentence, are to be enforced by 
the Bishop (Athlst. i. 26; Edg. iii. sec. 8). It is not clear 
whether, and if so how far, these divided official functions, 
which mutually acted and reacted on each other, extended 
downwards into the Hundreds. But upwards they meet in 
the general National Assembly, in the appearance of the 
Bishops and greater abbots in the Witenagemote among the 
King's Thanes, of whom they always take precedence. 

The bringing of the clerics under the duties of the com- 
munity led immediately to ranking the clergy according to 
the class relations of those times. As in the Anglo-Saxon 
thaneship public duty and office combine with possession of 
property to form a class privilege, so do they also among 
the higher ranks of the clergy. In the civil State, property 
leads to office ; in the ecclesiastical, office leads to property, 
and places the Bishops and greater abbots upon an equality 
with the great Thanes, and the beneficed clergy with the 
ordinary Thanes of the county. The equalization of the 
Bishops with the Ealdormen — that is, with the highest digni- 
taries of the civil State — was brought about with complete- 
ness, and knew no exceptions. This was done in the 
matter of the Weregelt (App. vii. 2. sec. 8 ; Hen. i. 68, sec. 
6) ; of the compensation for murder (Edw. Conf. 12, sec. 5) ; 
of the Bishop's Borg and Mundfyrd (Alfr. 3 ; Cn. ii. 58 ; 
App. iv. 11) ; of the Burhbryce (Ine, 45 ; Alfr. 48) ; of the 
gage of battle (Alfr. 15; App. iv. 12); the Bishop's right of 
asylum (Athlst. v. 4; App. iv. 5); and the punishment for dis- 
obedience (Hen. 85, sec. 1 ; 87, sec. 5). In the same manner 
the position of the priest as " Mass-thane " was in word and 
deed established by law. He is worthy of the rights and the 
Weregelt of a Thane (Athlr. v. 9 ; vi. 5 ; viii. 28 ; Cn. i. 6, 
^ec. 2). The Weregelt was fixed among the northmen alike 
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for the Mass-thane and the secular Thane at 2000 thrymsas 
(App. Tii. 2, sec. 5), and in proportion to it was the higher 
value of the priest's oath (Wihtr. 16, 17, 18 ; App. vii. 2). 
The amount of the Weregelt, however, was a matter of 
dispute (Dialogus Ecgb. 12 ; Thorpe ii. 92), the later opinion 
being that it was decided by birth-rank (Hen. i. 68, sec. 8). 
The lower orders of clergy had in the scheme of penalties 
the ordinary position of the Uher homo or ceorl. 

The National Assembly, finally, forms the central point in 
which the civil State becomes bound up with the ecclesiasticaL 
Under the personal direction of the King, afEairs of ecdesias* 
tical polity were here in the first place discussed mostly by 
the Prelates exclusively; but all the secular decrees of the 
so-called Legislature of this time were framed by Thanes and 
Prelates in common. The profession of the Church forms 
herein a counterpoise to the preponderating influence of 
property. In the decrees of the National Assembly this co* 
operation of the clergy is as perceptible in its leaning towards 
the side of humanity, as the governing power of the kingship 
is seen in its defence of the liberty of the subject. This 
periodical personal meeting of the King with Prelates and 
Thanes kept alive the idea of a final unity of civil and 
ecclesiastical authority in human affairs. The two powers 
strove, by harmonious co-operation, to realize the higher 
calling of the State. The ever-renewed and ever-enlarged 
protection which the royal power bestowed to the Church was 
requited by the clergy by repeated admonitions to respect 
and obedience to the sacred and inviolable person of the 
King, ''the hallowed lieutenant of Christ," as he is called 
in a Saxon homily, the *' Christum Doviini" as an eccle- 
siastical assembly at Cealchyth, in 785, styles him. In 
conformity with this the secular laws regard the King as 
Christ's representative, *' Cristes gespelia " (Athlr. viii. 2, 42), 
as the " vicarius Summi Regis " (Edw. Conf. 17). Even Ine 
of Wessex calls himself ''mid Godes gife West Seaxena 
Cyning" (Ine pr.). On the other hand, kings, whose aim 
was the civilization of their people, the introduction of science: 
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and arty the peace of the realm, and improvements in the 
administration^ were obliged to foster the Church and obey 
her judgment and her counsel, as was done by Alfred and 
Charlemagne.* 

The Anglo-Saxon Church was certainly not a perfect ex- 
pression of the doctrines of the Holy Scripture, but a form 
of Christianity, with a strong admixture of superstition and 
formalism. Of course the worship of saints and relics, sub- 
mission and liberality towards the clergy, due observance of 
imposed penances and fasts, were her chief doctrines, and for 
these ignorance, superstition, and an evil conscience afforded 
more scope than for any other doctrine. But the Church 
existed, and existed as a great moral power, in a period in 
which physical strength and possession of property were 
almost the only recognized forces. She contained within her 
that kind of Christianity of which the times were capable ; 
just as the secular State embodied that idea of liberty which 
the times could understand. This Christianity, beyond all 
dispute, had blended together the Saxons, Angles, and Jutes 
of the sixth century, and welded them into one peace-loving 
and law-abiding people, had humanized their manners, en- 
couraged habits of industry, stamped upon all the institutions 
of the community a milder and kindlier character, had elevated 
the intellect, and produced in men like Bseda and Alouin 



* Tho number of the clergy, espe* 
ciaUy of the inferior orders, and of the 
monks was very great. The peaceful 
inclinations of the Anglo-Saxon popu- 
lation, after they had become nrmly 
settled, and had deyoted themseWes to 
the industrious cultivation of the soU, 
the disappearance of the adventurous 
spirit of enterprise, and of the prospect 
of booty, the increasing influence and 
rich possessions of the Church, at- 
tracted the lower classes in almost in- 
credible yet well-authenticated numbers 
to her service. The Venerable Bsdda 
himself aUows that by the immoderate 
squandering of State propertv the de- 
fence of the country was enoangered, 
and the King rendered incapable of re- 



warding his brave warriors according 
to their merits. With regard to the 
position of the clergy (of. below. Gap. 
VL), the amount of the Weregelt was, 
according to the law of the northerners, 
fixed expressly at two thousand thrym* 
sas, the same as that of the civil 
Thane (App. vii. 2, sec. 5), that of 
the Bishop and Archbishop at eight 
thousand and fifteen thoasand thrymsas 
(App. vii. 2, sees. 2, 3). As regards 
the marriage of clergy, we find even 
that of Bishop WUfrid (Kemble, u. 
883). As against the danger of the 
abuse and the alienation of the Church, 
the picture given by Eemble (iL 325) 
will apply also to this period. 
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geniuses of the first order, such as can only arise from similar 
snrromidings. 

When, then, for two long epochs the kingdom was innndated 
by hordes of northern pirates, when the newly consolidated 
kingdom, labouring under unspeakable distress and disorder, 
seemed likely to succumb once more to the fate attending the 
migration of nations, then for a second time the Ghurcli 
accomplished a great work of conversion, which, effecting a 
marvellous change, brought the barbarian hordes of pirates 
into peaceable relations with the land and the people, and 
effected, with surprising rapidity, the blending of the two 
nations into one. 

This position of the Church and her popular internal oi^ani- 
zation determined likewise the relation of the Anglo-Saxon 
Church to the papal chair. The national exclusiveness which 
is shown in the retention of the mother tongue in the Liturgy 
and the Prayers, prevented the Pope from obtaining any 
considerable influence. The zealous endeavours of Wilfrid 
brought about, indeed, a conformity in some important doc- 
trines, but no enduring influence of the Curia upon the finglisk 
Church government. It was only in the times of Arch« 
bishops Dunstan and Odo that a Bomanizing tendency sprang 
up, in the face of the resistance of the majority of the clergy, 
a tendency that conceded to the head of the Boman Church 
a supreme authority, and in certain cases put it into actual 
practice. This tendency was, in the last century of this 
period, the prevailing one ; but more in aims than in results. 
When the great number of Anglo-Saxon statutes is considered, 
the close of the period can point to only a very small influence 
exercised by the Papal Decretals. The Anglo-Saxon eccle- 
siastical law remained a national one in a fuller measure 
than in any other country of Europe. 

Note to Ghaftbb Y.— C^e relatfmt which had been spread from the north 



t0 ti)e pwal dbair had been for a long by the Scotch missionaries, did not 

time but little more than one of piety, recognize the supremacy of t~ 

combined with a respectful remem- of Bome, and uie binding 

brance of the missionary labours of councils, which he alone had conroked; 



Gregory the Great and St. Augustine, and she had also other notions as to 
The British Church, on the other hand, the time of the Easter Festival, the 
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priestly Bolemnization of matrimony, 
etc. The work and inflnence of this 
Ohoroh vrlthin the Heptarchy were 
quite as significant as those of the 
Koman Ghiuoh. It was only at the 
end of the eighth century that Wilfrid, 
with all the spirit and energy of his 
character, first represented the Roman 
primate in the Anglo-Saxon Church, 
and in some matters, such as in the 
oelebzation of the Easter Festiyal, 
gained a notable victory. The Anglo- 
Saxon Church has to thank the restless 
struggles of this man, carried on often 
by objectionable means, for its adhesion 
to the religious system of Europe, with 
all its weighty consequences. As early 
as the ninth centmy a continental 
writer calls the English **maxime 
familiare$ apostolicm sedis^" and the 
Anglo-Saxons became the most active 
and successful of Roman missionaries. 
But this relation ever remained merely 
an authority at a considerable distance, 
and one which contented itself with 
the functions of arbiter on special oc- 
casions, when the opinion of the Apos- 
tolic chair was sought in consequence 
of internal dissensions. The best 
proofs of this are the laments which 
from time to time the clerical profession 
emits, that no Church was in a worse 
state of bondage than the English 
{vide Kemble, ii. 324). 

A new epoch commences with the 
invasions of the Danes. Once again 
the irreconcilable hatred of the vagrant 
wairiors directed itself against the 
peaceable settlements of the Anglo- 
Saxons, and with especial fury against 
the rich seats of the " lazy *' monks, who 
were held in contempt by the warriors. 
But as the most evil days have pro- 
duced the best Christians, the Church 
raised itself triumphant from unutter- 
able rain to the work of converting the 
Banes, who, after they had accepted 



Christianity, entered into relations of 
loyalty and fellowship with the Anglo- 
Saxon population. Wil^ their con- 
version not only did the selfish, faithless 
spirit of the old worshippers of Odin 
appear to be overcome, out from Uie 
midst of the Danes themselves went 
forth the most zealous priests and the 
highest prelates of the Anglo-Saxon 
Church. In this period it is Dunstan 
who, with his well-known strivings 
after the elevation of spiritual power, 
represents subjection to the papal see. 
With the Danish element a new spirit 
was also brought into ecclesiastical 
controversies, and with characteristic 
energy the descendants of the old 
Vikings threw themselves into th^ dis- 
putes concerning the new faith. The 
spirit of asceticism in the progressive 
portion of the Church is an expression 
of the deep dissension in the national 
spirit, which had its origin in the in- 
vasion of the Danes, and in the growing 
contrast between poverty and wealth. 
It is certainly by no mere chance that, 
two centuries after Wilfrid, not only a 
portion of the clergy, but the secular 
magnates also, strove eagerly for the 
imity and power of the Church under 
the papal primate, for the celibacy of 
the clergy, and for the deliverance of 
the ministers of the Church from the 
bonds of secularism, and that these 
aims for many years showed a party 
tendency. The wretched condition of 
thines which showed itself shortly after- 
wanu under ^thelred II. proves to the 
unbiassed judgment that in Church 
as well as in State, licentiousness, rude- 
ness, and sensuality called aloud for 
energetic interference. The hierar- 
chical tendency in this period advanced 
a step further. But the formal ad- 
herence to the Curial system was first 
brought about by the Norman conquest. 
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CHAPTER VI. 
Wtit ^nglo-^axon ODIass-Telattons, anlr tj^e National 

The xnutaal relationship between property and the perform- 
ance of duties to the State, which has its origin in the duties 
we have described, forms the first basis of the English class- 
relations. The military, legal, and police systems, and even 
the Church, are so dependent upon the performance of duties 
attached to property, that, so far as regards the immediate 
claims of the community, the landless man is as good as 
non-existent ; and the small one-hide property is only capabre 
of satisfying those claims in an incomplete and scanty manner. 
With the development of private property, the number of 
subjects capable of performance of duty to the State decreases ; 
the majority of the free-bom subjects appear only capable of 
performing such duty in the service of the propertied classes, 
and in this sense lose their position of national independence. 
The whole nature of landed property contains a progressive 
tendency towards dependence, which continually strives after 
a legal recognition. I proceed to show how in the Anglo- 
Saxon period the power given by possession and the legal 
title, arising by the performance of State services, operate 
in the formation of classes. 

1. The dependence of the landless classes upon property is 
recognized by King and National Assembly; the kind of 
family relations which have hitherto subsisted become State 
relations. Attachment and fealty to the lord is seen to be 
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a duty that can be enforced. To defend the lord becomes a 
recognized right and the duty of the vasBal ; treason on his 
part against his lord becomes, like treason against the King, 
an inexpiable offence. The oath of allegiance taken to the 
lord is worded like that taken to the King; — "Sicut homo 
debet essejidelis domino suo, sine omni controversia et Beditione, 
in manifesto, in occtdto, in amando quod rnnaint, nolendo quod 
nolet.'* Personal service is considered a lasting necessity. 
When a man has been slain, his lord receives the penalty as 
a legal compensation, as the King does where independent 
persons have been killed. The man stands tmder the special 
''peace " of his lord. And any person, too, who has a claim 
against the man, must appeal in the first place to the lord, 
and afterwards to the King's court. For this the lord must 
admonish his man to fulfil his legal obligations towards third 
parties, as well as towards the Btate, though how far this re- 
sponsibility for, and quasi-representation of, the man went, in 
respect of reparation for wrong committed, and of penalties, 
cannot be quite clearly ascertained from the passages in the 
statutes. These principles are primarily mentioned as ap- 
plicable only to the personal followers, but it appears to be 
tmderstood that they were equally applicable to settlers upon 
the soil, ^' cosaeten" '^geburen,'^ and tenants upon mesne-land 
(amongst whom there might be even slaves). The power of 
arrest residing with the lord, was certainly extended over all 
dwellers upon the soil of the landlord, whether they were 
personal servants, tenants, or their belongings.* 

2. The higher duties in the military and legal systems 
led to the legal recognition of a higher class, to the notion 
of Thaneship, the Anglo-Saxon gentry, and to further grada- 
tions. Even before the time of Mltrei, the retinue which 
the King and the magnates employed in the service of war, 



* As to the recognition of a legal 
pondiiion of dependence of the serving 
classes, and those who were settled 
open granted land, compare especially 
K. Manrer, **Krit. Zeitschrift," ii. pp. 
331-365. The purely- personal oaths 
of the Saxon period (for the Formula 



of which see Schmid, App. p. 405) 
have incorrectly been brought into con- 
nection with the later feudal system. 
Those relations of dependence are still 
regarded as personal, and may be com- 
pared with the modem regulationB for 
menial servants. 
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and appointed to the royal military offices, are distinguished 
in the ranks of the Ceorls, as a more honoured class. Whether 
the Thane was a landed proprietor, or only a grantee of folk* 
land, or land held of a superior, or whether he obtained his 
subsistence only in the royal household, military honour and 
the expensive service of the heavy-armed soldier caused the 
whole class of Thanes to stand higher in the social scale than 
the possessors of one hide, and the landless man. The higher 
character of the services performed appears now as a sufficient 
reason for the higher legal status of the man in the scale of 
punishment, in giving credible evidence, and in participation 
in legal proceedings. The immediate standard for estimating 
a man's worth is the weregeld, which has been fixed in a pro- 
portion of two hundred shillings to twelve hundred ; that is, 
it places the Thane six times as high as the ordinary free 
man. Among the North Angles the scale is as 266 thrymsas 
(= 200 shillings) to 2000 thrymsas. The last-named sum 
is doubled for the gerefa, and doubled again for the Ealdorman 
or the Bishop. 

But since under MlfieA and his successors every estate of 
five hides is reckoned in the militia system as one heavy* 
armed man, the rank of a Thane becomes the right (as such) 
of the possessor of five hides ; and the dignity of Thane 
is an accumulation of rank and possession, service and office, 
like the later title of the Barones. "Where two degrees of 
the higher rank occur, as a twelve hundred man (thane) 
and six hundred man (gesithcundman), the former may 
denote the man boimd to military service with an estate of 
five hides, the latter the warrior without such free posses- 
sions. The fine or compensation which the King, or the lord 
of a murdered man receives, is graduated in a similar manner 
(thirty, eighty, or an hundred and twenty shillings). In the 
same manner was calculated the protection of the house-right 
where the peace of the township has been infringed (five,, 
fifteen, or thirty shillings, and in the case of a bishop sixty,, 
and archbishop ninety shillings). Analogous again are the 
fines for violating chastity and the mundmm of widows«. 
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As the whole legal system of this period primarily rests upon 
the legal protection which is afforded by fines, the higher 
rate of compensation being invariably a recognition of a higher 
class privilege. Where landed property has become a con- 
dition precedent to performance of service to the State, a 
larger property becomes a title to a higher position in the 
community. And where a higher standard for the normal 
performance has been fixed, the smaller freebom man, on 
the other hand, no longer appears as a ''full man." The 
majority of the freeborn sink down to incomplete subjects in 
respect of the community — to a lower class. The primitive 
origin of this maxim in the practice of the national courts 
proves that we are here concerned with legal conceptions.** 

8. From the co-operation of both these conditions the 
notion of territorial lordships is developed. The master and 
landlord was in possession of the actual power to dismiss his 
gesith^ and deprive his tenants of the land they held from 
him. From this position of authority follows de facto the 
right of the lord to decide disputes among his gesith and 
tenants. An appeal to the King's court against the will of 
the lord, would have immediately jeopardized the economic 
position of the '* man." But the claims of third parties 
also were first to be brought before the lord ; in fact, they 
were generally settled through his mediation. That portion 
of the fine (wite) which is paid by independent persons 



** The gradations of classes accord- 
ing to the weregeld, the application of 
similar eradations to the whole system 
of penalties and to the value of the 
corroborating oath, is common to Anglo- 
Saxon law and to the national laws on 
the continent. But the wide and early 
inequality in property is seen among 
the Anglo-Saxons muie great distance 
between the classes (two hundred to 
twelve hundred shillings, for instance) ; 
whilst on the continent the contrasts 
are proportionately less. The normal 
•tandard of two hundred shillings for 
the ceorl (as equivalent to the twyhynde 
man) is found at first in Alfred, x. 18, 
sees. 1, 2, 29, 39, 40, and later as a 
tolerabljr uniform standard. There has 



been much dispute as to the position of 
the ** syidiynde man," who in Wessex 
occupies a middle place between the 
" twelfhyndeman " and the " ceorl," and 
appears also later to be identical with 
the ** gesithcundman.*' Apparently this 
intermediate grade did not maintain 
itself long. (See Schmid, Gloss, y. 
OetHh and Thegn : Maurer, Erit Zeit- 
Bchrift, ii. 60, 62, 396, 510 ; Lappen- 
berg, i. 569-573.) In conclusion I may 
generally refer to the well-known 
maxims of the German popular laws, 
and to the digest of them m Lappen- 
berg, i. p. 601 et $eq. : Schmid, Glossa- 
rium; and E. Maurer, Ueber das 
Wesen des altesten deutschen Adels,. 
(Munich, 1846), pp. 123-198. 
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to the royal sheriff, falls in this case to the lord, as an 
analogous recognition of his rights as a mediator. When 
thereupon the extended responsibility of the lord for all the 
settlers on his soil became added, police duties brought with 
them corresponding police rights, and responsibility for his 
'' man " (for which again the lord himself was allowed to de* 
mand security) led to a right of arrest and other preYentive 
measures. Through the recognition of the State, there arose 
out of a domestic *' fmpenttwi " a ** jurisdiction'* which was 
the real and . effectual court of law for the dependants. As 
the power of these magnates increased, further royal privileges 
passed gradually to the territorial lordships ; and from the 
time of Cnut even an inferior criminal jurisdiction. Where 
within such close lordships free allodial peasants were still 
found scattered as settlers, there was at last practically no 
other way of subjecting them also to the lord's court, than by 
royal grant. (Cod. Dipl. No. 902.) Now when we consider 
that the greatest landlords possessed, in the person of their 
armed followers, effectual means for the maintenance of the 
peace in their immediate neighbourhood, and that their 
powers as landlords and masters and their legal and police 
jurisdiction became more interwoven in each succeeding gene- 
ration, there were present here the germs of a system of small 
states, analogous to those on the continent. The great lord- 
ships with their numerous magistrates now ranked alongside 
the Hundreds. Nominally, indeed, the county jurisdiction 
includes in itself all these lordships, but in the face of a 
compact '' saca et soca " the interference of the Shir-gerefa 
was now merely an exception, and a royal reservation.*** 
Through the effect of this legislation the classes which have 



*** Ab to the importance of the 
Anglo-Saxon landlordism, see the essay 
of Zopfl, " Alterthiimer des deutschen 
Beiches und Rechts," vol. i. No. v. 
pp. 170-211, in which, however, the 
analogies drawn with the state of 
affairs on the continent are to be used 
with caution. (See further the well- 
-rounded treatise of K. Maurer, ii. 
pp. 49-56 ; Lappenberg, i. 572 ; Schmid, 



Gloss. V. toenS) The blending of thoae 
ecooomic and legal conditions waa so 
unavoidable that even the powerfdl 
personal influence of Cnut could not 
change anything therein, and it ia 
since Gnut's time that the royal 
rights of sovereignty appear mere 
reservations in reference to the lord- 
ships. (Gn. i. cap. 12.) 
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been formed by the varying scale of property appear now also 
in a legal gradation of ranks, which afford numerous parallels 
to the class-formations of the continent.**** 

In the first class are the great Thanes, i.e. the owners 
of great lordships, and with armed followers. We gather 
from the records, as also from the nature of the case, that 
their number was small, and may be compared with that of 
the later " harones majores'' They are, as a rule, distinguish- 
able by the exercise of a separate jurisdiction '' saca et soca'^ 
to the extent of a Hundred Court. According to a passage in the 
Chronicum Eliense^ an estate of about forty hides was in those 
days regarded as the minimum of landed property for Buch 
a great Thane. They fill the high offices of State, and the 
secular dignities of Ealdormen, and appear as the actual 
leaders of armed retinues. But the incompleteness of this 
class privilege is demonstrated by the fact that in regard to 
their Weregeld they are twelf-hyndemen, like the smaller 
Thanes, and only have a higher Were in their capacity as 
Ealdormen, or by virtue of some special official dignity. On 
a par with them stand in the ecclesiastical hierarchy the 
Bishops and certain great abbots, but the Bishops, raised both 
by dignity and property, stand on a higher grade of Were than 
the other Thanes. (1) 

**** On the Anglo-Saxon class die- tion of the tribunals is oonceroed, is 

tlnctionB, which result from this com- (if certain grants be excepted) not 

bination, there is a comprehensive different from tiie 9ctca et aoca of an 

monograph by Saml. Heywood, ** Dis- ordinary Thane over a single estate, 

sertation upon the Distinction in The inheritance of an Ealdorman's 

Society and Banks of the People under dignity is (with perhaps the exception 

the Anglo-Saxon Government," (Lon- of the county of Cheshire) only an 

don, 1818, 8vo); o/. Hallam, ** Middle actual and not a legally recognized 

Ages," app. Hi. ; E. Maurer, ** Ueber Institution. Even at the close of this 

das Wesen des altesten deutschen Anglo-Saxon period, in the family of 

Adels " (Munich, 1846), pp. 123-196 ; the Majordomus Godwine there is as 

and **Krit. Zeitschr." ii. 415, 81; ii yet no inheritable dignity to be dis- 

30-68, 388, et sea. ; Eemble, '* Anglo- covered. The troublous times that fol- 

Saxons," c 7 ; Stubbs, '' Oonst. His- lowed, especially the Danish struggles, 

tory," i. c. 8. were in tnis particular also favourable 

(1) The position of the secular to the aristocratic element. The 

great Thanes in the civil gradation of reason why the Danish period leaves 

the Weregeld and the legal compensa- behind it in the constitution so few 

tion is not different from that of the traces, is that it brought about only 

class beneath them. In like manner a partial alteration in the persons of 

their lordship (saca et socd) over a the Thanes, and a local colonization, 
greater district, so far as the constitu- 
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A middle rank (to a certain extent the " middle class " of 
the period) is formed by the thousands of '^ comity Thanes/' 
possessors of more than five hides of land and of martial 
retinues (twelf-hyndemen and six-hyndemen). The first 
named, as Witan, constitute the regular County Assembly, 
and, where they are numerous enough, the Hundred Court 
also. 

The appointment of Thanes to royal offices is, moreover, so 
much a matter of course, that the term Thane is used promis- 
cuously to denote a royal officer, royal warrior, and a greater 
landowner. Outside the ecclesiastical hierarchy the ordained 
priests are included in this class as *' Mass-thanes," whose 
Weregeld was, however, in later times, variously determined 
according to their birth-rank (Leges Hen. i. c. 68). (2) 

The third class is formed by the smaller landowners, who 
still form an active element of the Hundred Court. Next 



(2) Ab to the position of the oonnty 
Thanes, see Schmid (Gloasar., pp. 664- 
668). The apparently unsunnountable 
difiSculties are solved by the later form 
of the militia, which after iElfred's 
days includes (1) the possessors of five 
hides, as such, (2) the heavy-armed 
vassals in titie service of the King or 
of a great landowner independently of 
their own freeholds ; and again by the 
fact that the state and court ofiSces in 
the household of the King, and of the 
magnates, are at the same time mili- 
tary offices. Thaneship is accordingly 
a mixture of the conditions of pro- 
perty, of a military profession, ana of 
an office, for which the general appel- 
lation Tbane is as suitable an expres- 
sion as the later word «* Baro.** This 
denotation of the "Men" embraces to a 
certain extent the full active citizen- 
ship of the times. Hence, and from 
other sources, the express mention of 
** Thanes without land of their own " 
(Athelstan, vi. 11; cf. In. 45, 51) is 
readily accounted for, as weU as the 
various mention of Thaini without pos- 
session or with very small possessions, 
in the Domesday Book. 

Thehalf-developedhereditaryquality 
of Thanehood is further accounted for, 
which, so far as it was dependent upon 
property, was a matter of ooorse, but 



80 far as it was dependent upon mili* 
tary vassalage was as yet in the begin- 
ning of its development. The idea of 
a ruling class is shown in the fact thai 
the ceorl no longer becomes at onoe 
a Thane from the mere acquisition of 
five hides, but only "when he has a 
church and a kitchen, a bellbouse and 
a seat in the castle gate and a special 
office (sunder-note) in the King's hall " 
(Schmid, app. v. Of secular rank, sec 
2). On the other hand, in the essay 
upon Weregeld (cap. ii.) poeseasion 
alone seems to be indicated as a con- 
dition precedent: ** And when a ceorl 
comes to have five hides of land for 
the King's array, and he be slain, let 
him be compensated for two thousand 
thrymsas" (sec. 9). ** And if he even 
comes to have helmet and armour and 
a sword inlaid with gold, if he h<u no 
land he is still a ceorl (according to 
Lambard's text—*' although he has not 
the land, he is still sithcund") (sec 
10). These stages of transition and 
mixed conditions occur also in the de- 
velopment of the lower nobility upon 
the Ck)ntineni An express mention of 
the fact that Thanes could have other 
Thanes as ^ vassals," is to be found in 
the treatise upon the secular ranks 
(Schmid, app. v. sec. 8 ; ef. Edg. ii. 3; 
Athlr. viii. 8 ; Gn. L a. e. ii. 32, sec. l)u 
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to these come^ infra classem, the landless people, who were 
in the service of the household, or settled upon a lord's lands 
and forced by law to put themselves under the ''peace- 
security" of a Thane, or of a tithing-confederacy. They are 
all liberi liamines, but only in a technical sense, in contrast 
to the serfs. They still perform military services, but mostly 
in the train of greater proprietors ; whilst the common military 
duty of the small proprietors exists chiefly in name and in 
case of need. From these common characteristics the whole 
class in the later Anglo-Saxon period is comprehended under 
the term ceorls. On account of the normal Weregeld of two 
hundred shillings they are called ''twyhyndemen." And here 
it is especially characteristic of England that the general 
dependence of the lower classes upon great landed proprietor- 
fihips does not, as in France, rest upon the '' seniorat " {i.e. 
the recognized representation of the small man in the matter 
of military burdens by the greater landed estates), but upon 
the police protection of the Hlaford over all the settlers on 
his soil. The comparative neglect of the military system 
had already in those days caused the class distinctions to be 
determined more by the police than by the military constitu- 
tion, and gave the aristocracy more the political position 
of police magistrates than of '' seigneurs " in the continental 
sense of the term. (8) 

These class-gradations are regulated by quasi-mutual 
-engagements, partly by property and partly by profession. 



(3) The position of the free oeorl 
as now only connected with political 
rights by the fact that the ceorl may 
perform the duties of a judge in the 
Hundred Court, where local circum- 
stances permit. In other respects the 
tnass of the ceorls have already sunk 
io the position of passiye members of 
the State. So much the more are the 
landless men, Welshmen, the freed- 
men, and the villeins infra cUusem. 
<See Stubbs, Const. Hist, i. 80.) The 
whole of the third rank, as regards its 
political importance, at the close of the 
period is dying out. But the civil 
ireedom of the ceorl at the close of the 
€axon period has been frequently and 



wrongly denied ; Eemble, for instance, 
falls into the fundamental error of 
regarding all civil dependence as 
"slavery." The ceorl has his were- 
geld in his own right, is capable of 
bearing arms, of possessing freehold 
property, and also of rising to a higher 
rank by the acquisition of a five-hide 
estate. The later law of settlement 
certainly binds the mass of the labour- 
ing classes de facto to the soil, with- 
out on that account creating slavery in 
a legal sense. But it is certainly true 
that the name of the ceorl had a 
somewhat contemptible secondary sig- 
nification. 
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Like property, they too are inheritable by birth, and with eaeh 
generation approach nearer to the character of birth-ranks. 
The great offices and prelates' places are not inheritable : but 
as a matter of fact they are, nnder ordinary circomstances, 
regranted to the heir of the great Thane. The lesser Thanes 
appear in still greater numbers as hereditary classes throxigh 
property and the entrance of their sons into the same relation 
of service; the sons also have '^Thane-right" even before 
they succeed to the paternal possessions. This hereditary 
division into grades affected most the ceorls in their low posi- 
tion, which was becoming by degrees almost despised. In 
contradistinction to the ceorls, the higher and politically influ- 
ential classes are grouped together as '' eorls." And already 
expressions appear signifying hereditability, as '' ceorliscman," 
" ceorlborn," *' thegenbom," " ethelbom." In considering 
these class-distinctions two views are met with; the some- 
what older of the two regards the ordinary freeman as the 
normal basis of the State, and the higher class as an increase 
of honour. After Gnut's day, on the other hand, the Thane 
is looked upon as the liberalis homo properly speaking, in 
contradistinction to whom the ceorl is described as iUiberalit 
(Leges Gnuti, iii. 21, 25), without intending thereby to call 
in question the ceorl's character of freedom as regards civil 
rights. Compared to the liberalis homo the Thane thus 
again appears as liberalior. And beyond all dispute in this 
lies the bright side of the Anglo-Saxon foundations. It was 
the Ghurch which left it open to all classes to mount up, as 
their right, to the highest dignities in the land. But in the 
secular state also the right to rise into the higher ranks was 
kept open to all. Firstly, in the case of the hereditary servant, 
by the laws relating to emancipation. In the case of Welsh- 
men by a law enacting that a stranger also should rank as a 
Thane, if he possessed five hides of land. In the case of the 
ceorl, by a law that he also gained Thane-right on the acquisi- 
tion of five hides of land, etc. A merchant was to rank as 
a Thane if he had thrice crossed the seas. By royal grant 
of a high office (and the consequent endowment with an 
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e8tate)i the ordinary Thane might rise up to be a King's Thane 
and an Earl. As at the Carlovingian Court, here also court 
offices were the direct way of putting new families on an 
equality with older ones ; with regard to this the laws say, 
"let it be an incitement to worthy deeds that through God's 
grace a slavish villein can become a Thane, and a ceorl an 
Eorl, in the same way that a singing man can become a 
Priest, and a clerk a Bishop." 

The elements of property that have hitherto been described, 
and their gradations according to legally recognized classes, 
when taken together, show the possible participation of the 
people in the collective will, and the political constitution of 
the Anglo-Saxon state. But this national representation dis- 
plays, in the following degrees, the same stages of development, 
by which on th^ continent the original popular assemblies of 
the Germani were transformed into the later assemblies of the 
optimates* 



* Aooording to the testimony of 
Tacitus there was among the Germani 
a time during which the service for 
the army and duties in the law court 
were, as an established principle, the 
same for every freeman, and conse- 
quently the deliberation on matters of 
common interest was participated in 
bv all the ftreemen under equal con- 
ditions. Among the small tribes the 
great judicial assembly naturally be- 
came Identical with tliis deliberation 
on common matters. But this condi- 
tion of things must necessarily change, 
so soon as a number of small con- 
federations united and formed a larger 
community, which soon began to occur 
in consequence of common warlike ex- 
peditions and common defence of terri- 
tory. The great undertakings of the 
national mig^tions which were de- 
pendent upon joint operations of war 
on a very large scale, must have been 
preceded by numerous combinations 
forming greater confederacies. As a 
rule iheae greater unions were based 
only upon the recognition of a common 
leader in war and upon a council formed 
by the chieftains of the individual 
tnbes for the time being. A blending 

VOL. I. 



together of the sub-tribes to form a 
common legislative assembly was for 
local reasons as yet impracticable, and 
presupposed a closer union than was 
aspired to anywhere. Hence, in the 
whole range of authentic history we 
find only a single mention of such a 
joint parliament among the Saxons on 
the continent, in which thirty-six de- 
puties (twelve each from Eastphalia, 
from Engem, and from Westphalia) 
took part. (£x Vita 8. Lebuini auctore 
Hucbaldo Elnonensi. Pertz, ii. 861.) 
Among the Anglo-Saxons a republican 
assembly of delegates of such a descrip- 
tion could not originate in the same 
manner. Their expeditions in search 
of conquest were from the first de- 
pendent upon a permanent position 
accorded to the minor chieftains. 
Hence the early origin of hereditary 
principalities, which, after endless 
struggles, submit themselves to greater 
kings and after Ecgberht (821) and 
Eadward the Elder to one king, under 
whom, however, the special National 
Assemblies of each of the former 
separate kingdoms live on for a long 
time. But it is only after the time of 
Eadward the Elder that the periodical 
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(1) The oldest form of the popular assembly is a consequence 
of the fundamental Germanic idea of law and law-courts, 
according to which the mere ordinances of the magistrate 
could not alter the customary law established by tradition 
(i.e. the traditional procedures in civil and criminal law), 
being as they were rights inherent in every free-bom man. 
This conception and the constitution of the tribunals act and 
react upon each other ; as justice is dealt by free fellow-men, 
no despotic command from without can compel the judges to 
swerve from the legal usage. To effect a change in the Ux 
terras, the higher authority of the whole people must be 
required to induce the judges to accept the new law. In this 
sphere the German regarded those in authority over him 
merely as the head of a decreeing assembly. 

(2) This original basis of a legislative asscQibly becomes 
modified, shortly after the settlement of the tribes, by the 
influence of property. The regular military service, as well 
as the practice of judging in the courts, gradually becomes 
concentrated in the middle and upper classes of landowners. 
As the result of their usual independent activity in military 
and legal matters, participation is confined in a narrower circle 
to the Witan, the boni, probi, legales homines as they are termed 
in the Latin official language, before whom the smaller 
common freemen recede into the position of mere bystanders. 
It is the habit of activity in details, which nourishes the 
interest and establishes a higher right to participate in action 
for the common good. Shortly after the migration of nations 
popular assemblies even of smaller tribes appear everywhere 
to be essentially assemblies of the " honi homines,'* who, under 
various national appellations, form not the whole, but yet the 
leading element of the assembly. 

(3) With the union of the smaller tribes (civitates) into 
greater confederacies and kingdoms (such as Franks, Goths, 
etc.), the general popular assemblies altogether cease. Assem- 

^existence of united parliaments of the are found rather in the monarchy of 
Optim€Ues is in any measure anthenti- Charlemagne, 
cated, The analogies applicable here 
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blies of Buoh a description would for geographical and econo- 
mical reasons^ owing to the mode of communication and 
travelling in those days^ have been utterly impracticable^ and, 
as a fact, never did exist. The representation of the collective 
people by the "6om homines** was accordingly limited to a 
narrower circle of " meliores seu optimatea terras,** who included 
the most eminent members of the army, the Law Courts and 
the Church. 

(4) Hand in hand with the ever increasing power of property, 
the hereditary family kingship comes into being, as the head 
of the concUicum optimatum described above. But to the king- 
ship falls not only the right of fixing the place and time of the 
Assembly, but also that of its inseparable incident, the personal 
summons of the meliores terras. In this, due regard was paid 
both to ancestral dignity and also to the objects of deliberation 
on military, legal, and ecclesiastical affairs, for which their 
ready co-operation was essentials The popular Assembly has 
now become the " Consilium Regis,** the King, the ^* arbiter** 
as to the persons to be summoned; in which functions the 
influence of those who were customarily summoned, and 
the effectual result of the deliberation, materially limited 
the exercise of choice. It certainly was understood that be- 
yond the circle of those specially summoned, persons residing 
in the neighbourhood, and when the militia was called out, 
those summoned to compose it, and in coronation and court 
festivities a still larger circle, should participate^ not as 
equally privileged members of the consilium, but merely as 
" bystanders." Only when the continuous line of the family 
kingship was broken, or when the kingship showed itself in- 
capable, or fell into dissension owing to usurpation, a right 
of wider circles to join in deliberation revived as a reserved 
right of the collective people. 

Such was also the course of the Anglo-Saxon folk-motes ; 
after the unioiti into larger kingdoms the National Assemblies 
(concilia) are gathered round the person of the King.. In the 
smallest kingdoms, as in Kent, the ordinary Law Court 
Assemblies remained identical with the popular Assembly. In 
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the larger kingdoms, the National Assembly coold only include a 
narrower circle of ^' meliores terrm.** In a still greater measure 
was this the case after the union of the so-called Heptarchy. 
It was then the King's right not merely to fix the place, bat 
to personally summon the *' optimates terrse,'' according to the 
purpose of their deliberation, touching common war opera- 
tions, common institutions or changes in the military and 
legal system, or in the Church. Common regulations as to 
the militia and operations of war were necessarily deliberated 
upon with the leaders. The leadership which was acquired 
by ownership of land is now lodged in the great Thanes, who 
with their numerous armed retinues form the active army. 
The legal leadership is based on the office of the Ealdorman 
appointed by the King from among the great Thanes. From 
this point of view the Ealdormen and the other great Thanes 
were to be summoned to attend the National Assembly, as 
well as those Thanes who had been appointed to command 
in consequence of their military experience. 

Common alterations and changes in the lex terra and 
the legal system were necessarily discussed with those who 
habitually presided in the tribunals. These are again, the 
Ealdormen appointed by the King, and with them the Shir- 
gerefas ; the great Thanes also, apart from these offices, as 
having special courts of their own over their own people. 
Since the diminished influence of the military element the 
legal system mainly influenced the constitution, and the term 
" Witan " {Juristor, Rechtskundige) from this point of view 
is regularly used to denote the members of the National 
Assembly. 

Upon ecclesiastical affairs those were necessarily consulted 
whose province is doctrine and the cure of souls. These were 
the Bishops appointed by the King, and when great monasteries 
sprang up, certain abbots with them. The great landed pro- 
perty of the Prelates put them upon an equality with the 
great Thanes, and, coupled with their ecclesiastical dignity, 
gave them the first place. From the nature of its organiza- 
tion the Church is less connected with the individual county 
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assemblies than with the central national assemblies, where 
the ecclesiastical inflaenoe becomes concentrated, and the 
spiritual and temporal estates are bound together. The 
hand of the clergy is distinctly visible in the numerous de- 
crees for moderating class-privileges. Ecclesiastical matters 
are discussed in the first instance, and as a rule exclusively, 
by the prelates.** 

These premises are corroborated by all the accounts touch- 
ing Anglo-Saxon national assemblies, which after the time of 
Eadward the Elder appear in great numbers. The Witen- 
agemotes are formed out of the prominent elements in 
army, court, and Church* They meet from time to time, 
to settle the disputes between the various elements in the 
community, and to discuss and enact in common the most 
important measures for the present and the future. The 
summoning of the members takes place by royal writ. But 
as an acknowledged capital did not exist for the customary 
place of assembly, the Ring determines such place of meeting, 
varying his choice extensively, according to time and circum- 
stances — which necessitate a call by express summons. As 
property is a condition of all the chief positions in the 
Commonwealth (with this difference, that in the secular con- 



♦• ParticDlare as to 147 Witenage- 
motes from the year 698 to 1066 are 
given by Kemble, vol. i. pp. 207-230. 
Tlie name Witecageindte is a conven- 
tional one. In the records they were 
styled, like all the Saxon Law Court 
Assemblies, gemdtes, ** Commune conci" 
liumj curia magnOy asHsa generalise 
pleunlum univerti popuH, plaeiium <nn- 
nium liberorum et nominum" etc. The 
subjects for deliberation included, as 
we see from the extant Anglo-Ss^on 
laws, decrees as to war and peace, and 
resolutions as to the legal system, but 
especially as to the maintenance of the 
peace, and police regulations. In addi- 
tion to these, we nave the separate 
group of ecclesiastical affairs. The 
recorded decrees of course form only 
the portion which appeared to be of 
permanent Importance. The current 
Dusiness included settlement of dis- 



putes between powerful Thanes and 
prelates, and popular grievances of 
all sorts, especially complaints of the 
denial of justice. The Witenagemote 
is not so much a Court of Appeal as 
a supplementary resource for those 
who were unable to obtain justice in 
the county. The enacting character 
of the Assembly is expressed in 
the style ; — " {Ind) per commune conci' 
Hum et (Ufenaum omnium episooporum 
et prxncipum, comitum, et omnium 9a- 
pientum et populorum totius regni;" 
^^Edgardus rex consilio sapientum;" 
** sapientes consilio regis AtheUtani in- 
stituerunt,*" " Rex Edmundus et episcopi 
sui cum sapientibm constituerunt.** Its 
consent is expressly mentioned in the 
conclusion of contracts, summoning 
the army, in ecclesiastical ordinances, 
but most frequently in the allodifica- 
tion of Folkland. 
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stitatioix property leads to office, and in the ecclesiastical 
constitution office to property), a representation of property 
is also inherent in the Assembly ; but not of bare possession, 
but of property according to the duties it performed to the 
State ; of property in proportion as it effectually fulfils civil 
functions. And therefore it is that we find no trace of elected 
members ; for neither in the army, the tribunals, nor the 
Church is the principle of election, in the modem sense, 
applied. No trace occurs of a special representation of the 
cities, since they have no independent existence, either for 
the tribunals, the army, or the Church, but are absorbed in the 
county. No trace is visible of the representation of manors as 
such ; for the great Thanes actually form for the purpose of 
the militia their own divisions, and in the legal system their 
own manorial courts ; but military and legal duties are still 
legally incumbent upon the individual under Thanes. Hence 
we find also no trace of a recognized hereditary nobihty, 
neither a higher one for the great Thanes, nor a lower one 
for the other Thanes ; but an actual inheritance of property 
and influence, which both actually and in the common per- 
ception must begin to appear like a '* birth rank." 



»•• 



*** As to the component parts of 
the Witenagemote, the signatures of 
the decrees which have been preserved 
to us, give authentic information. They 
begin generally with the names of the 
royal family and the bishops; then 
follow those of some principeSf duoes^ 
and court officials, i.e. Ealdormen, and 
other great Thanes. Then those of 
" milites" i.e. Thanes, thirty, forty, or 
more in number, who have received a 
writ of summons. The greatest number 
of signatures that has been hitherto 
discovered amounts to one hundred and 
six ; frequently we meet with numbers 
between ninety and a hundred; and 
more frequently smaller numbers occur 
down to twenty and less; in connec- 
tion with which we must particularly 
observe that very often special assem- 
blies were holden for the ancient divi- 
sions of the kingdom. As in the case 
of the county assemblies there were 
also bystanders. The **men" of the 
county were nearly always present, and 
still more regularly the magnates 



brought with them a numerous train 
of Thanes, priests, and others. The 
ascendency of the Bishops and the 
great Thanes silenced the voice of the 
freemen and the retinue. Only where 
a new King was to be acknowledged, 
was the acdaraation or dissatisfaction 
of the bystanders regarded as of any 
moment, and this was a reminiscenoe 
of old times. An elective principle 
exists only among the subuidinste 
spheres. In all the important offices, 
on the one side the needu of army, 
law courts, and Church, for an exten- 
sive political system, have established 
the principle of royal appointments, 
and on the other side the social law 
prevails, which modifies the over- 
weening power of property by royal ap- 
pointment, without which the offices, 
as on the continent, would have been 
appropriated to themselves by the 
magnates on account of their property. 
The judgment of Palgrave (vol. i. 118) 
is hisfcorioaUy correct. 
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The indefiniteneBs of these conditions and the intermingling 
of later institutions has attached various fictions to the Saxon 
Witenagemote. Sometimes it is described as a House of 
Lords, sometimes as a House of Commons, and at any rate 
as a legislative and tax-granting assembly. As a matter of 
fact, it was neither of the first two, nor was it, again, in the 
later sense of the term, a tax-granting body ; it was rather 
a Consilium Regis, formed out of the leading elements in 
the army, in the law courl?, and in the Church, a representa- 
tion, so to speak, of the masses of property according as they 
actually fulfil their political functions. But the decided 
ascendency of the great Thanes in these assemblies is un- 
mistakable, and this ascendency compels the weaker kings 
to fiU the great offices according to their advice, and to enact 
the most important measures according to their counsel. This 
appears the more distinctly, as with the decay of the common 
military array, the armed force becomes concentrated in the 
great Thanes and their skilled soldiery* The counterpoise 
which the ecclesiastical constitution at first afforded, after- 
wards loses its power. Especially after the conversion of the 
Danes to Christianity, the prelates' sees pass even more com- 
pletely to members of the same distinguished families, which 
on the secular side of the State dominate as great Thanes. 
Persons and tendencies became on both sides more homo- 
geneous. In the aimless confusion of the political system 
under -Ethelred, this aristocratic character of the constitution 
becomes established ; under Gnut it is an accomplished fact ; 
under Eadward the Confessor the highest dignity in the realm 
is but a shadow kingship. 
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CHAPTEB VII. 
®i^ Betas mi Jpall of ^t ^nglo-lbaxoit Hfng^om. 

State and Church should knit together what society sepa- 
rates. The vital strength of a political system is there- 
fore to be measured according to the antipathies which it has 
been able to surmount. These were in England less antago- 
nistic than those which the dangerous soil of the Boman 
provinces presented to the Germanic settlers : yet the Saxons, 
Angles, and Jutes, had also to struggle on the British Isle 
with considerable national, social, and ecclesiastical discord- 
ances, over which at last they were unable to gain the 
mastery. 

I. As a national antlpatj^g that of the Keltic-British element 
was first to be overcome. The barbarous warfare of the early 
centuries had partially annihilated the Bomanized Britons, 
partiaUy ousted and driven them back, but to some extent 
had also incorporated them. The haughty conquerors now 
called them "the strangers," "waelen." The formation of 
the English language, in which many words relating to 
domestic life and the occupations of women are of British 
origin, proves that the Saxon settlers also took to themselves 
native women for wives, without giving up their own stronger 
tribal peculiarities; a certain number of the Britons were 
also kept as servants. Where the Germanic settlements were 
only partially able to people the district, even British land- 
owners remained in possession of their peasant farms, or at 
least retained a holding on granted land. The incorporation 
of British provinces in the Christian times was brought about 
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generally under better conditions. Later times recognized 
even a higher class-privilege in the case of " waelen " pos- 
sessing five hides of land. Christianity, and a life led side 
by side for centuries, triumphed over national animosity. A 
consequence of this intermingling, however, was that in the 
great province of Mercia, the Germanic nationality could 
not form its political system with the same uniformity and 
durability as elsewhere. 

A further antipathy arose from the tribal diversities existing 
among the Germanic settlers themselves. Angles, Saxons, 
and Jutes originally hardly differed in their language, their 
law, and their customs. But the contrasts became somewhat 
more sharply defined, after the individual chieftains with their 
followers and soldiery had formed small states upon their 
own possessions. For more than two centuries the so-called 
Heptarchy displays a picture of a struggle full of vicissitudes, 
in which the chronicles mention not less than a hundred 
battles and campaigns; in consequence of which the more 
peaceable small states became subject to the three larger and 
more warlike ones. It was highly important in this crisis 
that as early as the end of the seventh century, the larger 
portion of the Anglo-Saxon Church should have become 
united under Archbishop Theodore. After the ecclesiastical 
unity had worked powerfully for a century and a half, and 
prepared the way for political unity, the country, at all events 
as far as the Humber, is united under the supreme sovereignty 
of Ecgberht (827). The common calamity of the Danish 
wars, and the common deliverance by Alfred, completed the 
internal blending of the peoples. The brilliant reign of 
^thelstan shows us the old tribal diversities truly removed : 
the differences of the Heptarchy have ceased to exist. After 
Eadward the Elder, the union of the formerly separate 
National Assemblies has been successfully achieved. 

But meanwhile a new antipathy had arisen through the 
invasions of the Danish and Norwegian pirates, who, with ever 
larger armies, succeeded, after endless ravagings, in becoming 
masters of the country about the year 878. The southern 
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portion of the kingdom, it is true, rouses itself under iElfred 
to victorious struggles. But the hard-won peace between 
Mitred and Guthrun leads only to a division of the kingdom, 
in which Norfolk, Suffolk, Cambridge, Ely, a part of Bedford, 
and great districts in Mercia subject to Wessex, were given 
over to the Danes. A relatively small number of the foreign 
warriors sought to establish themselves here in the military 
settlement of the ''five Danish burgs,'* Lincoln, Nottingham, 
Derby, Leicester, and Stamford, with which were at times 
reckoned York and Chester. In other districts the more 
scattered invaders took possession wherever possible of the 
greater estates. As usual, the proprietary class was espe- 
cially affected by the conquest. Still on the whole this first 
stratum of Danish settlement showed itself so unstable, that 
before the death of Eadgar the dynasty of the Cerdics had 
again become lords of the Danish provinces. The influence 
of peaceful settlement, marriage, and above all, the unceasing 
labours of the Church in this the prime of the Anglo-Saxon 
kingdom, effected, except in a few places, an assimilation of 
the Danish element. The independent confederation of the 
Danish cities was again dissolved after the subjection of 
Leicester and York (918). But under ^thelred the Unready 
there was a second period of invasion by Danes, who 
were superior both in importance and civilization to the 
rude hordes of the earlier epoch. The result of varying 
engagements leads (1016) to a division of the kingdom 
between Eadmund Ironside and Cnut, in which the northern 
portion of the country is abandoned to the Danes. After the 
murder of Eadmund the southern portion also submits to the 
powerful Danish king, not indeed as to a conqueror, but as 
to "one chosen" by the Witan to be head of the whole 
kingdom. The quarter of a century of this Danish dynasty 
certainly left behind it weighty consequences. Though the 
total number of the northern invaders did not perhaps amount 
to one-tenth of the whole population of the country, yet a 
deeply rooted dis-union had arisen in the leading class, a dis- 
union which was all the more fatal in its consequences, as Cnut 



Th^ Decay and Fall of the Anfflo-Saxon Kingdom. 107 



knew no other means of consolidating his rule, than by mur- 
dering^ banishing, and supplanting the popular old families. 
The great assembly of the Witan of the kingdom exhibits 
from that time forward a curious mixture of Danish great 
Thanes with Saxon Lords and Prelates, whose respective 
ideas and interests, although not described by the laconic his- 
torians of the times, can be gathered from the events of the 
period. This internal disunion divided the old mother country 
of the dynasty of Wessex less than the rest ; but the great 
territory of Mercia, owing to its always mixed population, 
and to the Anglo-Danish Thaneship, became a region upon 
which no reliance was.to be placed in times of serious danger. 
Things were worst in the northern districts, in which there 
was an almost undistinguishable blending of tribes which 
might easily lead ambitious governors to declare themselves 
independent. Under E ad ward the Confessor the prominent 
Danish element, coupled with the opposition against the 
hierarchical tendency of the Church, appears in the family 
of Earl Godwilie, which, being in possession of the great 
governorships, had now reduced the kingship to a mere 
shadow of sovereignty. (1) The antipathy of the nationalities, 



(] ) The antipathy of the nationalities 
IB primarily dependent upon the con- 
tinuance of the British-Keltic national 
element (Lappenberg, L 122, et seq.y 
104 seq.). A statistical proof of ttie 
strength of the Keltic element is no- 
where to be found. In the language, 
in which Whitaker considers that 
there are still three thousand words of 
British origin, it is evident that the 
namerous Gaelic words relating to 
domestic life and small domestic occu- 
pations, point to marriage with British 
women, or to British domestic servants. 
In general it Was the western counties, 
towards the borders of Wales, which 
showed an intermixture with the Keltic 
element. It is especially prominent in 
the counties of Dorset, Somerset, Wilts, 
and Devon, which Mitred the Great 
was the first to incorporate, and also 
in Cumberland. The tribal diversities 
of the Angles, Saxons, and Jutes, are 
exhaustively treated by Lappenberg, i 



85-103. In the Anglo-Saxon statutes, 
the traces of it are hardly discernible. 
The tribal contrast in the kingdom of 
the Anglo-Saxons and Danes appears 
of no great importance in the treaty 
between Eadward and Guthrun (£dw. 
et G. 3, 6-9). In Cnut's day a dif- 
ferent fine is mentioned for the 
**trinoda neoessitas" Gn. ii. 65; for 
denial of justice, On. ii. 15, sec. i. ; for 
Hdmsdon, Cn. ii. 62; dilferences ex- 
isted in the royal privileges, Gn. ii. 15 ; 
and in the purgation from accusation 
of treason against the king, ^thlr. xi. 
87 ; for security in the case of thefts, 
WUh. i. 3. sec 8 ; i. 21, sec. 2. Already 
in the earlier Danish period Eadgar 
had secured to the Danes the preser- 
vation of their law (Edg. iv. 12, 13). 
In still greater measure was this the 
case in the second period ; notably in 
Cnut*8 reign, in which a Dane law 
** Danelage,'* as a collective expression 
for certain special legal maxims (Pro- 
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however, became alike injurious to both dynasty and kingdom, 
when it coincided with another disintegrating force. 

II. This was the social contrast of the propertied classes, 
which for centuries had been undermining the Anglo-Saxon 
commonwealth in its very foundations. In many districts the 
first settlement had laid the foundation of a free peasantry in 
a comparatively weak manner. The customary forms of the 
military and judicial system, under the feuds of the Heptarchy 
had, in almost equal degrees, contributed to the degradation 
of the smaller landowners. Ecgberht's kingdom was already in 
great districts entirely portioned out into estates and manorial 
possessions. The great misery which both epochs of the 
Danish invasion spread over the country brought about the 
almost universal ruin of the small freeholds which then 
existed, the result of which was seen in Gnut's laws and 
manorial grants. The strength of the freedom of the common 
people, the self-respect and the martial excellence of the 
Anglo-Saxon Ceorl, diminished from century to century, in 
spite of the guardian power which the King wielded. Even 
the prosperous times of the monarchy only delayed but did 



▼iDoial law) is distinguiBhed from the 
*'We8t Saxenalage/* and from the 
'* Merchenalage." That these were not 
thoroughly different systems of the 
whole Civil Law is proved by state- 
ments as to the real meaning of these 
differences. A further tribal affini^ 
between the invaders from the Scandi- 
navian lands and the Angles and Jutes 
of the first settlement, existed from 
the very first. In later times this 
question has become the subject of a 
party controversy, in which an attempt 
was made to prove that the Germanic 
foundation of England was not attri- 
butable to the Angles and Saxons (t.«. 
tile former inhabitants of Schleswig- 
Holstein), but to the Daues and Den- 
mark (E. I. H. Worsaae " An account 
of the Danes and Norwegians in Eng- 
land," 1852). The Norsemen who from 
tiie eighth to the eleventh century dis- 
quieted Europe are hordes of the great 
Teutonic family, who, coming from 
Norway, Denmark, and Sweden, in- 
fested the continent The Anglo-Saxon 



population called them " Danes," from 
the nearest coast from which they 
sailed, without inquiring concerning 
the more distant lands from which they 
started. Were all the formations of 
words and syllables, which in proper 
names and names of places are quite 
as much ^Anglish" as ^Danish," to 
be taken as evidence of Danish origin, 
quite half of England could be de- 
scribed as Danish, and the Anglo- 
Saxon element represented as the 
declining and subordinate one. (fif. 
contra: Donaldson, "English Ethno- 
graphy," Cambridge Essays, 1856.) 
The Danish element certaiidy prepon- 
derated in Norfolk and Suffolk, and 
along the coast line between the 
Humber and the Forth ; it may divide 
the north and north-west fairly equaUy 
with the Anglo-Saxon. The computa- 
tion which gives the number of the 
Norsemen who stayed in the country 
at two hundred thousand, is probably 
rather too high than too low. 
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not prevent this process of dissolution. As yet no civic and 
industrial life "was able to develop itself, to raise the ancient 
freedom to new strength and new honour upon the foundation 
of new modes of property. No new principle of military 
service had been discovered, which should prevent it from 
exercising a destructive influence upon the smaller landowners. 
Thorough reforms, such as the Garlovingian laws attempted, 
appeared in England less urgent, because its insular position 
continually induced carelessness. The mild sway of the royal 
race of Cerdic, under the advice of their spiritual and secular 
Thanes, was ever averse to violent aggression, and only cared 
for a well ordered administration, without touching the legal 
basis of the military system, viz. vassalage and a popular 
army. Gnut's energetic nature preferred, when in peril, to 
rely for the support of the royal throne upon a mercenary 
guild of three thousand Huscarls, which could find no per- 
manence among the popular customs, the conditions of pro- 
perty, and the finances of the time. The militia, however, 
continued in itij wonted groove. Gnut had also found it advis- 
able to conclude a peace with the Ghurch. In like manner 
he allowed the accumulation of landed property to go on 
without interruption. Like a meteor, therefore, the pheno- 
menon of the powerful Norse king passed by, without solving 
any one of the problems of this political government. Still 
less capable of such a task was the weak rule of the last heir 
of the old royal house of Wessex. (2) Under the feeble rule 
of Eadward a third antipathetic force comes into great pro- 



(2) For the social forces opposed to 
the constitution I must refer m^ 
readers to the picture given in cap. iii. 
of the local land distribution. This 
was the primary evil which the Anglo- 
Saxon State, in spite of its numerous 
excellent supports, could not hope to 
eradicate {vide Kemble, i. 252). Wil- 
liam of Malmesburj says of the national 
assemblies of this time, that as often 
as the Eorls assembled in council, the 
one ohoee this and the other that topic ; 
they were seldom agreed in any good 
opinion; they deliberated more oon- 
oeming domeiitio treason than ooocem- 



ing public needs. The same picture 
is drawn by Lappenberg, i. 460 ; cf. also 
Stubbs, Const. Hist, i. 211. *< The co- 
hesion of the nation was greatest in 
the lowest ranges. Family, township, 
hundred, county held together when 
Ealdorman was struggling with Ealdor- 
man, and the King was left in isolated 
dignity. Kent, Devonshire, Northum- 
bria had a corporate life which Eng- 
land had not, or which she could not 
bring to action in the greatest emer- 
gencies. The tVitenagem6te represented 
the wisdom, but concentrated neither 
the power nor the will, of the natiotL" 
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minence, the way for which was prepared in the course of 
the preceding generations. 
III. This was the opposition of the eccUsfastical to (tit logal 

power. From the earliest times the Church had been the 
reconciling element among national antipathies; she had 
helped the triumph over the smaller dynastic states; she 
had shown herself in the early Danish times once more as the 
reconciling polity-creating power. But the Church could 
never have attained to this powerful position, except upon the 
broad basis of landed property ; this property to the extent 
of about one-third in the kingdom was, in the later Anglo- 
Saxon times, in her hands. Her higher tasks were thence* 
forth entangled with interests of property, which in two 
directions opposed the demands of the State. First of all, 
the Church was the chief impediment in the way of changes 
in the military system, which were every day more urgently 
needed, for she absorbed through her expansion the posses- 
sions of the State in the Folkland, and so deprived the sove- 
reign of the means of keeping on foot the requisite number 
of skilled warriors ; this was admitted by Baeda even in his 
time. The modest share borne by the Church in the decayed 
militia was not sufficient; there was needed besides for the 
military requirements of the day a very great increase in 
the numbers of the Thanes. But the powerful interest of the 
Church was antagonistic to any fresh distribution of the mili- 
tary burdens ; for every firm and more just distribution on 
the landed property affected first of all the possessions of the 
clergy, who were little inclined to make sacrifices for such 
ends, and still less to allow a secularization of Church lands. 
And yet no permanent military constitution was possible with- 
out serious demands upon Church property. It would have 
required a violent reformer to beat down the opposition the 
spiritual Witan would make to such changes ; in short, the 
monarchy in this critical century lacked its Pepin or Charles 
Martel. — In another direction, the Church assisted stUl further 
the expansion of '^ landlordism " in the legal system. Being 
herself in possession of privileged lordships and estates, she 
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contrived to gain before all else an extension of the power of 
private jurisdiction ; and in conjunction with the secular mag- 
nates she thrust down the free people deeper and deeper into 
the condition of a dependent tenantry. The entry of the most 
noble classes into the Church had been a blessing in those 
tim^s^ during which she had to accomplish^ in the face of 
violent selfishness^ the great task of educating the people. 
But after she had herself become the greatest propertied 
power, and especially after Danish times, she appears ever 
more deeply bound up with the interests and the dissensions 
of the order of Thanes, in whose factions she took part in a 
very worldly manner. This worldly mindedness is indeed 
opposed in the Church by a strong ascetic tendency. But this 
new tendency is a Bomanizing one, which finds its ideal head 
in Borne, and in the struggle between Dunstan and Eadwig 
does not shrink from humbling the power of the King. The 
Church, in the reigns of Eadgar and Cnut, had become already 
a' buttress of the temporal power. Bomish views and Bomish 
proclivities, the traditions of the Boman empire and a capital 
of the world, the legislation of the emperors and the popes, 
have all become part and parcel of the aims of the Anglo- 
Saxon clergy — aims which, from personal inclinations, Ead- 
ward the Confessor was only too ready to further. About the 
middle of the eleventh century all these hostile elements in 
the State presented themselves in such a combination that a 
strong will alone would have been able to cope with them. 
The reign of Alfred the Great and his immediate successors 
had pointed out in all departments the direction reforms must 
take in order to restore to the State its waning power. But 
the dynasty of Cerdic was not destined to remain the creative 
power in England beyond the single century of its glory. 
Whilst want of public spirit, disputes, and open violence were 
conspicuous at all points, the Anglo-Saxons in this critical 
period experienced the misfortune of having a personally 
incapable royal family. The settlement of the warlike Danish 
Thanes had severed the ties which once bound the Anglo- 
Saxon magnates to the royal house. Beside them stands a 
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powerful and intriguing band of Prelates, who, associated with 
the families and proprietary interests of the nobles, are bent 
on the consolidation of their own power internally, and the 
insuring of their own privileges, whilst externally they aim at 
extending the sphere of their power, partly by a closer union 
with Borne, and partly by an alhance with the Norman duke. 
With the decay of the old county constitution, with the eyer 
stronger oppression and deeper humiliation of the freemen, 
national feeling and national strength sink down, and the 
country is prepared for becoming the prey of the foreign 
conqueror. It is always the military constitution which is the 
weakest point in this organization of the Anglo-Saxon State, 
a weakness which shows itself in the fact that the united 
kingdom could never entirely obtain the mastery over its 
British and Scotch neighbours on the borders. All the good 
institutions fall into decay, the burghs and strongholds are 
neglected, and the soldiers' guild of Cnut is soon dissolved. 
A few decades of peace, and the non-appearance of any foreign 
foe, appear sufficient to cause a relapse into the old state of 
carelessness in which men's minds are only occupied with the 
struggles of the nobles, and with the Church. From Church 
and State harmony and self-dependence have disappeared. (8) 



(3) As to the ecclesiastical anti- 
pathies of later times, ef. Chapter Y., 
Note **. Under King Eadgar internal 
peace and order are certainly restored, 
out this is apparently due to the fact 
that Archbishop Dunstan rules in the 
King's name. During the long misei^ 
able period of ^thelred II. the prelates 
in general appear devoid of character 
and untrustworthy. In the statutes of 
these times the moral condition is 
visible in the serious warnings which 
are especially addressed to the clergy 
(JEthlr. V. 4. Kq. ; iv. 2; Cn. i. 6, 26). 
In Eadward the Confessor, as well as in 
Godwine and his military dependents, 
are embodied two great contnusts in the 
life of the later Anglo-Saxon period. 
The King, educated in exile upon the 
soil of France, is disgusted with the 
drinking bouts and manners of the An- 
glo-Danish magnates; and the clerical 
chroniolerB with their Norman leanings 



love to describe the rough national 
manners, the drunkenness and ooarae 
debauchery of the nation. Eadward 
tries to escape from the secular high 
life of his times into quiet monastic 
rest; but there again the national 
Anglo-Saxon feeling of the clergy in 
their deviation from the Roman Church 
annoys him. He is a foreigner in hia 
manner of life, and he surrounds him- 
self with tbe friends of his youth, and 
with French chaplains, whom he makes 
Bishops. The court-language is already 
Frankish. Frankish Ixxiy g^uards and 
Frankish ger^fas of the burghs at last 
drive the Danish Thanes into open 
oppnsition, which ends with the victory 
of Godwine; and the King is henceforth 
placed under the guardianship of the 
secular magnates. According to a 
credible record, in his last hour the 
childless Eadward appointed his 
brother-in-law Harold to be his sno- 
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J appears 
poch two 
e changes 
The first is 



Dismal indeed as the picture of 
to an historian, yet ont of the co 
bright features gleam forth, features 
wrought by time have not been able to efface, 
the preservation of the Germanic judicial system "which still 
surrounded personal freedom with protecting barriers. Judg- 
ment delivered by peers {'pares) and the forms of compurgation 
might fail the weak man as against the powerful man ; but 
they remained a strong bulwark against the arbitrary action 
of royal and manorial magistrates. Even in the beginning 
of its decay the Anglo-Saxon judicial procedure still gave the 
impression of a fair trial ; accordingly it was for this reason 
that the fundamental principle of "trial by peers "was ever 
jealously clung to by the heavily burthened ceorl, as the point 
which alone lends value to the legal conception of freedom. 
Even in the greater lords' courts the old ordo jtidiciorum 
appears to have kept its place. A formal court assembly of 
the soccagers (theningmanna gemdt) is indeed mentioned in 
the case of royal soccagers (God. Dipl. 1258). The feelings of 
the Anglo-Saxon Thanes did not incline towards arbitrariness 
and severity, and the later accounts show us at least that in 
the private courts a regular practice had become formed, as 



ceasor. But Norman writers suppress 
or deny this decisive fact. On the 
other side a former verbal promise is 
quoted, which Eadward is supposed to 
naye given in favour of the Norman 
Dnke William, and which Harold is 
said to have acknowleged with weighty 
oatibs, when he found himself by chance 
in tho power of the Norman duke. 
The latter part of Eadward's reign is a 
network of intrigues within the oli- 

Sirehy, among which a portion of the 
gh bom clergy already regarded with 
hope the Norman duke and the new 
Frankish culture. A number of the 
spiritual lords had long since turned to 
tne rising sun, and prepared for the 
open esjwusal of the Conqueror's cause. 
In the decisive struggle for the national 
existence of the realm, Harold found 
himself almost entirely dependent 
npon the strength of the old kingdom 
of Wesscz, in which State and Church, 
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Thanes and people, still held together 
more than elsewhere. When the great 
army of the Norman duke had already 
set foot upon English soil, the military 
array of Mercia, and the greater 
number of the secular magnates still 
held aloof from the conflict in faithless 
neutrality. The decisive battle of 
Hastings (Senlac) was onl^^a struggle 
made by the peasant army of Wessex, 
with numerous followers and mer- 
cenaries. The men of Kent, the 
national army, in the consciousness of 
fighting for the national existence, 
struggled with a persistence and 
bravery which seem to show that with 
all the dissensions and degeneracy of 
the ruling classes, the heart of tho 
Saxon people generally was healthy. 
A striking picture of this decisive 
struggle is given by Freeman (" Nor- 
man Conquest," iii. 450-507). 
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well ab^iid intrigaing baiv^, which differed according to the 
locality. "^ and proprieta^ element in the tithings, and in the 
various yolid^^ipJ!Liiions or gnilds into which the inhabitants 
round the burghs entered, preserved some vigour to the institu- 
tion for maintaining the public peace. The second permanent 
legacy was the development of family life and of the character 
of the people by the national Church. It is true, that in no 
other European country had the conversion to Christianity left 
behind it such deeply rooted and enduring effects as here. 
This fact is only apparently concealed by the later attitude of 
the superior clergy, and by the faithlessness of Danish Thanes, 
in whom the new Christian dogmas had not yet overcome the 
old spirit of Odin-worship. But so far as the Christian 
element was permanently blended with the national Anglo- 
Saxon, there was manifest in high and low a moral core of 
benevolence, truth, and faith, which found expression in the 
mild sway of the Anglo-Saxon lords as contrasted with the 
rule of their greedy successors. On these foundations it was 
possible to build up afresh a vigorous monarchical system* 
But what the weak and expiring dynasty of the Cerdics was 
xmable to compass was, through the dispensation of Fro* 
vidence, to be vouchsafed to this country by the hand of a 
foreign conqueror. 
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SECOND PEEIOD. 
THE ANGLO-NORMAN FEUDAL STATE. 



CHAPTEB VIII. 

^]be ^topettg 33ases of tj^e :(^orman Jpeulial ^tate/ 



William I., 1066-1087 
WILLIA3I II., 1087-1100 
Henry L, 1100-1135 
Stephen, 1135-1151 



Hbnbt IL, 1154-1189 
BiOHARD I., 1189-1199 
John, 1199-1216 
Henby m., 1216-1272 



With this period State and society enter into new relations. 
The Anglo-Saxon Commonwealth appears suddenly invaded 
by a conquest, by the thrusting in of a tribe originaUy 



* From the sonroes and literature I 
may specially mentioD — (1) (a) The 
Bo-called ** Leges et consuetudines quas 
WUheHmus rexpovt adquiBttionem Angliss 
■omni popiilo Anglorum eonceMtt tenen- 
das,** for the most part not new de- 
<sree8, but Anglo-Saxon law, in so far 
as it was recognized by the Conqueror 
(with certain additions, for example, 
e. 22, 31) in a Latin and French text. 
To these is added (&) a short statute 
having reference to the criminal pro- 
cedure between English and Franks 
in an Anglo-Saxon and Latin text; 
(o) ^ Carta WiJhelmi Conquistoris de 
quibusdam statutis" etc., in Latin text, 
with distinct traces of interpolation; 
(d) Carta WUhdmi concerning the 
reparation of the spiritual jurisdiction 
from the temporal, which, according to 
Spelman, must be placed about the 
year 1085 (ef. Schmid, "Gesetze der 
Angelsachsen," Ivi. to Ixi. and the 
«opy pp. 322-357). Without doubt the 



first-named, *^ Leges WUhdmi " contain 
real ordinances, which have only in 
later times been brought into the form 
of a continuous statute. The genuine 
originals are to be found reprinted in 
Stubbs' "Select Charters," pp. 83-85. 
The so-called *^ Leges HenHci J. et 
Eduardi Confessoris" are private works 
dating from the twelfth century, con- 
taining Anglo-Saxon law as applied 
under Norman rule, and hence given 
under the Anglo-Saxon records of law. 
(2) The legal works of Norman 
jurisprudence are, Glanvill, ^^Trao- 
tatus de Legibus et consi^tudinibus 
AnglisB tempore Henrici IL compositus *' 
upon the procedure in the Curia 
Regis, printed among others in 
Phillips' " History of English Law," 
vol. ii. ; BractoD, ** De Legibus et cori' 
suetudinibus Anglise" (London, 1640X 
an exhaustive exposition of the private 
law and procedure of the period from 
1240-1255 (a new edition by Traverv 
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northern^ which, on the soil of Normandy, had adopted French 
language and customs, and brought over with it a peculiar 
military and legal system. The Duke of Normandy is recog- 
nized as King of England by a formally summoned National 
Assembly. The old controversy, whether William the Bastard 
conquered England, or under what other title he acquired 
possession of the country, may be considered as decided by 
the Conqueror himself, who declared that he had entered 
upon the possession of the country as the designated testa- 
mentary heir and legitimate successor of King Eadward. 



TwiBB); Britton (Ed. by Nicholte, 
1865) and Fleta, two abridged law- 
books dating from the time of Edward I. 
A general surrey of the legal sources 
of this period occurs in Biener, **Engl. 
Geschwomen-Ger./' ▼ol. IL App. vL, 
pp. 8S-99. A copious survey of the 
nistory of the French, Norman, and 
English sources of law is given by 
Brunner in Von HoltzendorfTs ** Ency- 
klopoddie," iL 4. A new contribution 
to the collection of the sources is M. M. 
Bigelow's ^ Plaeita Anglonormannica 
from Will. I. to Bich. I." (London, 
1879). 

(3) State Treaties and Administra- 
tiye Kecords of the Norman times in 
Bymer's " Fxdera^ conventiones, littera 
etc." (new ed. 1816 to 1830; 3 vols, in 
6 parts, A.D. 1066-1391). The admi- 
nistrative records, which from King 
John downwards were chronologically 
enrolled, and lately in part described, 
and in part published by the Becord 
Commisbion, fall into the following 
principal groups: (1) Patent-rolls from 
1200-1483, formerly preserved in the 
Tower, containing the regular acts of 
Government inclusive of foreign trea- 
ties, grants of offices, privileges, etc. 
Of. " A description of the Patent-rolls 
in the Tower of London," by Duffua 
Hardy, (1835). '' Rotuli litterarum 
datuurum in turri LondinenH asser' 
vail,'* 2 vols. (2) Law Court records and 
pleas since Hen. II., printed in part, 
'* Placitontm abbreviatio " (Loudon, 
1811); ''Roluli cnrisd regU," ed. Pal- 
grave. (3) Calculations and Transac- 
tions of tlie Exchequer, partly in print 
(Rotidi €tblationum et finium, Mctgnus 
JRotulus Pip«y etc.)* In addition the 
**IHalogu» de Scaecario" in Madox; 
** The History and Antiquities of the 



Exchequer of the Kings of England,*** 
2 vols. (London, 1769) is. through th& 
reliable reprint of the Becords, a book 
of great general yalne. As to the 
State Land Blister, Domesday Book, 
see note *•*. 

(4) Treatises on the History of 
English Law : Sir M. Hale's ** History 
of the Common Law," 2 vols. ed. Bim- 
mington (1794); Beeye's "History of 
the English Law " (3rd ed., 1814). A 
curious, but much used and usefol 
QpUection is to be found in ^ Henrid 
Spdmanni Codex Ugutn veterum statu'- 
torwn regni ArtglUs ab tTigressu Gut- 
Idmi I. usque ad annum 9 Menr. III.** 
Printed from Spelman's papers bT 
Wilkins, p. 284 et seq^ and in Howaia^ 
** Anciennes loix des Francois," Bouen, 
1766, voL ii. pp. 120-428. An excel- 
lent exposition of the sources with 
introductions is that by Bishop Stubbs, 
" Select Charters " (1874), pp. 79-425. 
For the legal procedure, cf. M. M. Bige- 
low, "History of the Procedure in 
England from the Conquest*' (London, 
1880) ; Forsyth, «* History of the Trial 
by Jury" (new ed., 1857); Brunner* 
" Entstehung der Schwurgerichte " 
(1872). 

(5) General History of England: 
Lyttleton, "History of Henry H.'* 
(London, 1767), 3 yols. ; Hallam, 
"Middle Ages," cap. viii.; Lappen- 
berg-Pauli, *'Ge8chichte von England,** 
yols. ii. and iii. The principal work 
on this period is Freeman's " History 
of the Norman Conquest of England,*' 
yols. i.-vi. (the fir»t two volumes in 
the 3rd edition). Important additions 
for the Norman period are also given 
by Stubbs, " Constitutional History," 
vols, i, ii. (1874). 
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This was the only manner in which the new monarch could 
gain the permanent obedience of his new subjects and make 
a stand against immoderate pretensions on the part of his 
followers. It was not, therefore, the tribe of the Normans, 
but Duke William who had got possession of the country, 
with a title from the pretended will of Eadward, with the 
consent of the highest authority in the Church, and with the 
consent of the National Assembly, by means of numerous 
allies and paid soldiers. As a matter of fact, as well as of 
right, it was possible to treat the country in this way as a 
personal acquisition, as the *'Seigneury," **Dominion," ^' terra 
regis Anglica,'* " terra mea " — a designation frequently found 
in the records : '^ Gulielmus I. conquestor dicitur, qui Angliam 
conquisivit, i.e. acquisivit (purchased), non qvod suhegit** 
{Spelman, Glossary). The mutual relations of the Saxons 
and FrancigeruB, however, remained for many generations 
hostile. The conquered people repaid the haughtiness of the 
victors by attempts at rebellion ; and when these failed, by 
«ilent animosity towards the new lords and their French customs. 
The best way of considering the period is therefore that of 
a permanent military occupation which (with its numerous 
fortifications and the maintenance of paid soldiery) led to a 
thoroughly new military organization. But the same change 
was also founded on the needs of the country. The Anglo- 
Saxon Commonwealth had fallen through internal dissension, 
a defective organization of its military array, and the faulty 
distribution of the military burthens. To regain the imity 
and power that was lost, in the place of a discordant system 
of national militia and personal vassalage, the whole of the 
landed property in the country, so far as it was able to bear 
the necessary burden of heavy armed troops, had to adopt the 
principle of a standing army based upon the revenue derived 
from the land. This was almost a common need with all the 
<}ermanic states that had risen on the ruins of the old world ; 
and in the centuries of striving after it, isolated elements of 
the feudal system appear already in the Anglo-Saxon period. 
But there was still wanting such a permanent and uniform 
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bond of service as was compatible with the personal freedom 
of the obeying party and the honour of a freeholder ; hence 
the manifold preliminary arrangements, attempts, and re* 
lapses. The period of the feudal system dates from the time 
when the feature of military burthens becomes predominant 
in landed property, and the grants, to which the character of 
miUtary pay is attached, give the warrior a permanently 
dependent position. England is the only state in which^ 
through special circumstances, a systematic application of 
this system was possible, which made the State in some 
measure the sole proprietor, thence proceeding to a fresh 
distribution. It was the position taken up by William aa 
the legitimate successor to King E ad ward which settled this 
question also. In treating as rebels King Harold and those 
who fought on his side, and the Saxons who afterwards 
opposed William, a legal justification was found for a general 
confiscation of landed estates. The inheritance of Eadward,. 
the possessions of the family of Harold, and the remainder of 
the old Folkland were immediately seized as royal demesneSi. 
By virtue of grants, the leaders of the conquering host entered 
into the possessions of the rebel great Thanes, and in like 
manner the warriors serving immediately under the Duke 
were endowed with estates that had become vacant in the 
different parts of the country. The great feodaries could 
either immediately furnish their contingents or do so by sub- 
infeudation, by which means a portion of the Saxon Thanes, 
who had not been compromised in the war, could remain as 
under-vassals upon their old estates. In like manner the 
possessions of the churches and the monasteries were re- 
tained to them, and in some instances even increased. The 
object that the royal administration now pursued for a century 
was to impose, upon the whole mass of old and new possessors, 
an equal obligation to do service for reward. The standard 
adopted in carrying out this system was approximately that 
of the five hides possession of the Anglo-Saxon period ; yet 
with a stricter rating according to the value of the produce. 
At that period an estate of such a productive value would be 
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bound, at the royal command, to furnish one heavy-armed horse* 
man for a forty days' service in the year (servitium unius militis). 
The legal incidents of these newly-organized modes of 
property** were only definitely established in the reign of 
Henry IL ; but conclusions and interpolations show us thai 
the royal administration adapted the feudal customs that had 
been formed in Normandy to the territorial conditions which 
existed among the Saxons : '' illis (that is to the Anglo-Saxon 
la\rs) transiiw/rinas leges Neustriss qim ad regni pacem tuendam 
efficacissiinsB videhantur adjecit^* ("Dialogus de Scaccario"). 
The English feudal system is made up of these two elements. 
Five legal incidents stand out here sharply defined, which in 
some measure difi'er from the continental feudal system. 

1. ^de Conlitttonal f^nelittabfUts of tjbe €Etant According 

to Norman-French custom, such hereditability has been con- 
sidered the rule in Anglo-Norman fiab. (1) Yet the form of 
grant *'dedi et concessi tibi et heredUms tuis,** only means a 
concession amounting to a continuous military pay. The 



** As to the law incidents proper 
to the feudal system, the views of 
Littleton, Selden, Coke, and Blackstone 
are clearly condensed in the compre- 
heusive note of Hargrave to Coke on 
Littleton, 191. The proceedings at the 
great act of homage in the court held 
at Salisbury are recorded in the Anglo- 
Saxon chronicle in the same terms as 
they are narrated in the " Annales 
Waverlienses," a.d. 1086 ; " ibique venc' 
runt coram eo barones sui, et omnes ter- 
rarii hujus regniy qui alicujw pretii 
eruTit, cujwuiunque feodi fuiasent, et 
cmnes homines «ut effecii aunt, et juror 
verunt iUi fidelitatem contra omnea /u>- 
mines" (I. Report on Peer's Dignity, 
34). Thetechnical terms of feudal-law, 
** feod, feudum, barones, yavassores, 
felony relief," etc, appear in the Domes- 
day Book here and there mingled with 
the older expressions. The word ^* feu- 
dum " had hitherto occurred in no con- 
temporary source of the Anglo-Saxon 
law. The term "baron" is said to 
occur for the first time in a letter from 
Popo Nicholas II. to Eadward the (Con- 
fessor (Hey wood on Ranks, 210). 

(1) Thehereditability of the English 



fiefs down to King John is doubted by 
Palgrave (i. 385). He says it was at 
that time that the writ de terris liber- 
andis first was framed, that until that 
day the investiture of the new feoffee 
was regarded as the subject of a fresh 
compact. It is true that the BO-<»dled 
Carta Wilhelmi (iii. 5) contains the 
express assurance : " Prout statutum 
est eis, et illU a nobis statutum et con" 
cessum jure hereditario in perpetuum^ 
per commune consilium totius regni 
nostri,** But this passage belongs to 
the spurious additions,whioh inStubbe* 
** Charters" have been rightly repu- 
diated. Nevertheless, in the Norman- 
Prankish feudal law the hereditability 
of the fief had become so far established 
that the King could not deny it without 
driving the whole of the vassals to re* 
Bistanoe, besides the great vassals who 
were at all times ready for revolt. The 
hereditability has never from the first 
been seriously disputed. The weak 
point lay only in the defects of the 
administration of justice, especially in 
the want of a right of action to compel 
the King to renew the fief. 
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enfeoffment of the heir only took place conditionally upon 
his being a man capable of fighting ; and that of the heiress 
only where there was a failure of males, and in order that she 
might marry a warrior and one acceptable to the military 
chief. Accordingly it was natural that the feoffee could neither 
sell nor mortgage the estate, nor make it a security for bis 
debts, nor dispose of it by will ; and hence follow these further 
legal incidents : 

2. W^Z BeUbfam, l&elief* As an acknowledgment tlat 
the feudatory only possessed the estate on condition of doing 
military service, a certain quantity of weapons and accouire- 
ments or a sum of money were rendered by Norman custom, 
when a change of the person bound to service took place; 
out of which proceeded at last a fixed recognition-money of 
one hundred shillings for each knight's fee. In a certain 
sense the Prima Seisina, Primer Seisin, is an addition to this. 
Por greater security the King, as lord of the fee, could take 
possession of the estate after the death of the vassal until 
the successor proved his title, or, where necessary, pleaded 
and obtained his right, and bound himself to pay the re- 
levium. According to old feudal custom the lord could in this 
way claim a whole year's income. (2) 

8. Jpeulial SSSarttslbtp anb iWantage. As it is an act of 

favour on the part of the feudal lord, to give the fee to one 
personally incapable of military service, so he can take back 
the estate, when the heir is a minor, and can exercise in 



(2) The reliefg aie based upon Nor- 
man-French cuBtomary law. With re- 
gard to the Saxon Thanes the King 
could also refer to the laws, of Gnut ii. 
70, 71 ; and probably this is the mean- 
ing of the Leges Wilhelmi I. 20, in 
-which with unimportant deviations 
from the original, the law of Gnut is 
translated ; similarly in Hen. I. c. 14. 
The question has been materially elu- 
cidated by Freeman and Stubbs. The 
**heriot" in the Anglo-Saxon sense 
continued as an obligatory duty of 
the heir to ** make payment," but yet 
therein was recognized an liereditary 
right of possession residing in the 



vassal. Now the Exchequer substi- 
tuted for this position the F^«nco- 
Norman feudal idea, acoording to 
which the lord is from the first the 
actual owner, and grants by investi- 
ture to the new feoffee a ^^'dominium 
de now "'(Stubbs, I 261). The pay- 
ment of the heriot in horses and 
weapons ceased with the Assize of 
Arms (27 Henry II.), according to 
wliich the weapons of the deceased 
should always be preserved to the heir. 
Since then a sum ot money, amounting 
to 100 sh., was fixed for each knight's 
fee. 
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person or through a cuatoa the rights belonging to it, 
and continue this wardship, enjoying the profits, until the 
completion of the heir's twenty-first year, without rendering 
any accoxmt (Glanvill, vii. 9, sec. 6). As tutor legitimus of 
the ward's person he might also give the heir in marriage 
when the latter has arrived at a proper age, and on such an 
occasion can exact money payments ; a custom which arose 
under circumstances when the nearest agnate was wont to 
drive a bargain concerning the marriage of the ward. In 
failure of sons, the heiress remained under this profitable ward- 
ship until her majority, and when she had come of age, was 
married by the feudal lord to a husband, who now became the 
real feodary. In the spirit of the old wardship the marriage 
of the female ward was also regarded as a money business. 
The revenue rolls show us how, in Normandy also, female 
wards were given away for 100, 600, and 700 Uvres of Anjou 
<Madox, i. 520 ; Glanvill, vii. 12, sec. 1). (8) 

4. ^tbSy auxtlta. The original destination of the fief as 
a means of obtaining service for the lord binds the vassal to 
an extraordinary contribution in extraordinary cases of honour 
and necessity, notably to ransom the lord who has been taken 
prisoner, to endow the lord's eldest daughter, and when his 
oldest son is made a knight {'pur /aire Fitz-Chevaler), These 
three cases are mentioned in the Grand Coutumier and 
amongst the Normans in Naples and Sicily as the customary 
ones, but do not absolutely exclude other urgent cases, espe- 
cially contributions made by the under-vassals towards the 
reliefs and aids which their lord pays to his feudal over- 
lord, and for the payment of his debts. (4) 



(3) Feudal wardship and marriage 
are certainly derived from Norman- 
French feudal customs, for to have 
founded them upon Cnut's Thane-law 
<Cn., ii. 72-75) would have been less 
advantageous for the Exchequer. More 
exact information is given by Glan- 
vill, vii. 12, according to which the 
xnarriaee of the daughters of the crown 
vassal IS derived from the tuida legi- 
iima of the feudal lord; but the right 



of consenting to the marriage of every 
heiress, from the circumstance that 
otherwise the feudal lord could have 
a vassal forced upon him. Thd assent 
was not to be refused without *^justa 
causa" hut neglect in obtaining it is 
punished with the loss of the fief. 

(4) The Auxilia will be treated of 
more fully under the head of Finan- 
cial Administration. 
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5. 'ST'fie ?E$(c]beat, ;fpotfettuie of ti)e Jfit(, is the last decisire 
point in which the conditional value of the grant appears^ 
The former takes place when the feudatory dies without heirs 
capable of succeeding to the fief ; a case that must frequently 
have occurred, inasmuch as, until the time of Henry VIII., 
there was no right of disposing of lands by will. Still more 
frequent was forfeiture on account of " felony," which includes 
almost all important crimes, regarding them from the point 
of view of disobedience towards the feudal lord. The especial 
harshness of the English feudal law adds to the formal at- 
tainder on account of " treason and felony," a corruption of 
the blood or disability of the descendants to succeed to the 
inheritance. (5) 

These are the five points of the feudal system, round whicb 
for centuries the most important dealings with the vassals 
revolve* As to their origin the oldest authorities are remark- 
ably silent; no statute introduced the feudal system into 
England, or in any way regulated its details. The charters 
of William contain merely a general recognition of the con- 
ditions of property* Nor is there any trace of bestowals of 
fiefs through which the Saxon Thanes either sought after or 
received a re-grant of lands to be held '' according to feudal 
law ; " and it cannot have originated in the framing of the 
deeds of feoffment, for these were only expressly formulated 
in much later times. It was rather the practice of the finance 
control and of the courts which in course of time developed 
its details from the following combination of circumstances. 

When the Conqueror conferred investiture upon one of his 
faithful followers, there lay in the use of the customary words 
a reference to customary legal relations on the side of the 
grantee, and of the thing granted. 

1. The grantee subjects himself through the words " devenia 



(5) The right to property for which 
no heirs can be found was already 
found in the Anglo-Saxon law (Cod. 
Pipl., No. 1085), out, in consequence 
of the want of a right of disposing by 
wHl in the case of the feudatory, at- 
tained new and unheard-of dimensions. 



Forfeiture on acoonnt of crimes is. 
even in the Anglo-Saxon period not 
confined merely to treason, as is gene* 
rally supposed, but also took place in 
the case of other serious crimes. But 
in the feudal law still stricter prin- 
ciples of felony were also applied. 
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homo vester'' to the law, as established in Normandy, and as 
it is administered according to the custom there ; and the 
Anglo-Saxon cannot in this matter claim a right different 
from that of the Norman. 

2. The thing granted is, as a matter of course, granted 
according to the rights which the preceding possessor had ; 
that is, with all the burthens and duties which originated in 
the conditions of the Anglo-Saxon Folkland and land granted 
to tenants, and in the conditions attached to the alienation 
of Bodand : the Norman also was in these matters to have 
no greater right than the Saxon. Where these two relations 
were not in congruity, the Crown was naturally inclined to 
put in force whichever right was more favourable to itself. 
But in other respects it was necessary that the feoffees should 
be treated as nearly as possible alike. Hence in the Ex- 
chequer and the Curia Begis (that is, from a financial as well 
A8 a legal point of view) new principles were formed which 
kept the middle path between Norman and Saxon customs^ 
and blending both together produced after some fluctuation a 
imiform law. And from these points of view all the details 
of the feudal law can be explained. 

The most important deviation from the continental system 
lies in the institution of arri^re-vassals. The Conquest itself 
and the mixture of nationalities had rent asunder the natural 
bond subsisting between the great vassals and their followers, 
BO that the Conqueror could successfully put in practice the 
noaxim that every under-vassal and greater freeholder must 
take the oath of allegiance to the King immediately, by which 
means, as regards military service, all subjects of the realm 
should be immediately under the King. Consequently every 
oath of fealty, which is sworn to the private feudal lord, 
excepts allegiance to the King, *^ salva fide deUta domino et 
heredibus ejiis " (Bracton, ii. 85, sec. 8). By this maxim which 
came into complete operation in England, the key-stone was 
inserted in the edifice of the feudal state ; and a final sanction 
was added towards the end of the Conqueror's reign, at a 
great extraordinary court and muster of the feudal militia^ 
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held at Salisbury ; with regard to which the Saxon Chronicle 
uses the words : " Omnes prasdia tenentes, quotquot essent notm 
melioris per totam Angliain, ejus homines facti sunt, et omnes 
se illi subdidere ejusque facti sunt vasalli, ac ei Jidelitatis jura^ 
menta prcBstitenint, se contra alios quoscunqtie Uli fides futuros'*^ 
(Ghron. Sax., a.d. 1086). By a great act of homage the 
infeudation of the whole of the landed property in the country 
was here proclaimed as a law of the kingdom. It was, 
indeed, an important event in English history, when William 
made his faithful followers, from the greatest magnates down 
to the squireless knights and the freeholders, kneel down 
before him, and placing their folded hands in the hands of 
their royal master, swear to him the oath of fealty on 
account of their possessions. This act alone necessarily gave 
the English political life a different direction from that of the 
continental states. 

Connected with this systematic introduction of the feudal 
system, in the years 1083-1086 a comprehensive property- 
register of the kingdom, the ** Domesday Book," *** was drawn 
up with imexampled completeness and accuracy; a register 
invaluable to the Norman political administration, and 
equally so, as a trustworthy groundwork, to the historian. A 
division of the land into knights' fees does not appear in this 
land register ; but a perfect foundation for a future list of fiefs 
was laid in it by the registration of townships and hides, 
embracing not only agricultural soil, but landed property, 
with all its appurtenances in the shape of customary services, 
dues, and safe-conduct money. The existing conditions of the 
land and soil remain in the lower stratum unchanged, but 



•*• The origin of the Domesday 
Book is described in Lappenbcrg, ii. 
14S-154. It was officially printed in 
the year 1783, in two folio vols. : to 
which were added four supplementary 
registers and indices, in two additional 
volumes of the Record Commission, 
1816 (Explanatory treatises by Kel- 
ham, 1788; Sir H. Ellis, "Introduc- 
tion to the Domesday Book," 1833). 
Lately, the Latin text has also been 
printed for certain counties in ezteiuo, 
without the abbreviations (London, 



1862, etc.). Thirty-four oountiea ap- 
pear, but not the counties of Northr 
umberlaud, Cumberland, Westmore- 
land, and Durham, which were as yet 
not in the secure possession of the 
Normans; Lancaster does not appear 
to have been organized as a county 
until Henry IIL ; London, Winchester, 
and certain other cities are also want- 
ing. The attested sum total of the 
men was 283,242; that of the regis- 
tered '* hides" about 225,000. 
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henceforth they form material for new tenures in accordance 
with feudal law. 

At the head of these masses of property stands the King 
with a reservation of more than one thousand manors, to- 
gether with numerous chases, parks and forests, formed out of 
possessions, for the reservation of which the old relations 
between the Saxon royal house and the Folkland gave a good 
title. The former possessions of the great Anglo-Saxon 
Thanes, and county Thanes, which had become vacant by 
death, flight, and outlawry, form the principal material for 
providing for the vassals of the King; the Saxon Thanes 
who still remained in possession are to be found principally 
among the subtenentes of the Norman magnates. The 
possessions of the Bishops and the monasteries are incor- 
porated into the new system of property, with the piroviso 
of a duty to furnish their contingent to the feudal miUtia. 
The freeholders who still existed, the landowners bound 
to magisterial duties (8ochemanni)y and the hurgenses kept 
their places almost unchanged. In like manner the Anglo- 
Saxon peasants, ceorls, villaniy remain as they were ; also the 
farm labourers (bordarii), although these also were partially 
supplanted by servants whom the Norman lords had brought 
with them. In the still remaining serfs (scrri), who were 
few in number, no change can be seen. As Domesday Book 
states the several modes of property existing at the close of 
the Anglo-Saxon period (tempore Regis Edtuirdi), as well as 
those at the accession of William, and when this land-register 
was framed, the changes which had taken place in these 
descriptions of property may be surveyed from the following 
table : — 



Tempore Eduardi. 

Chief proprietors and others 1,599' 

King's Thanes ... 826 

Milites .... 213 

Tenentes et subtenentes . 2,899 j 

Eoclesiastici . . . 1,5&1 

Bochemanni . . . 23,404 

Bnrgenses .... 17,105 

Villani .... 102,704 

Bordarii .... 74,823 

Cottarii .... 5,497 

Servi 26,552 



Tempore WUhelmi, 
Vassals of the Crown 

Subtenentes . 

Llberi homines 

Eoclesiastici 

Sochemanni 

Burgenses 

Villani . 

Bordarii 

Cottarii. 

Servi 



600 

7,871 

10,097 

994 

23,072 

7,968 

108,407 

82,119 

5,054 

25,156 
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Hence we perceive that extensive changes have only taken 
place in the great landed estates, and that in the course of 
the Conqueror's reign the last Saxons have been ousted from 
the lands and from the position of great Thanes and Bishops. 
The grades of landed proprietors at this time are therefore as 
follows : — 

1. About six hundred persons and corporations appear as 
secular and ecclesiastical Grown vassals {tenentes in capiie)^ 
but in very different degrees. About forty lords (the later 
Barones majores) are enfeoffed of an aggregate of estates, 
which may be compared with the lordships of the Saxoa 
great Thanes, but they are scattered about in different 
counties* About four hundred warriors (the later Baronet 
minores) who served immediately under the Duke, were 
enfeoffed of single knights' fees or manors. The line of 
demarcation between the two is in this period merely one 
founded on fact, and a changing one* Among the spiritual 
lords the landed possessions of the majority of the Bishops 
and certain great abbots may be compared with those of the 
great secular feudatories ; the great majority of fees are also, 
irom this point of view, small* It is only when many small 
and doubtful forms of possession are added to these that the 
number of 1400 tenentes in capite appears, as given by Ellis* (1) 

2. The second rank is formed by 7871 svbtenentea. As the 
greatest feoffees had to furnish a whole company of heaTj 
armed soldiers, subinfeudation was a suitable, if not a neces- 
sary, method of furnishing the contingent due* For the 



(1) The number of the tenentes in 
capite is given bj Ellis at 1400, but 
many very obscure elements are reck- 
oned among this number. The ex- 
tracts referred to in Kelham, give as 
follows : — 

(a) Ecclesiastical entries; 19 Arch- 
bishops and Bishops (among them a 
few Normans) ; 20 Canonici ; 56 Abbots^ 
Abbesses and Abbeys ; 38 Ecdesiss ; 11 
Presbyteri; 2 Diaconi: 3 CapeUani; 
altogether 153 single entries. 

(h) Secular lords; 10 Comites; 394 
other lords (among whom 211 are 



registered in one county, 180 in two 
or more places); 10 ComUi$$x; 20 
other women and daughters, and s 
few coUectiye appellations, Homipe$ 
Liberi BegiB, etc. 

I accordingly assume the existenoe 
of at least 6^ Grown vassals in round 
nimibers. The Anglo-Saxons had al- 
ready been ousted from the greater 
possessions; Waltheof is mentioned as 
being the last Ealdorman, and Wulf- 
Stan as the last Bishop. Among the 
small Orown vassals, however, we find 
many with Saxon names. 
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Norman soldier this signified a fresh grant on the part of his 
chieftain ; for the Saxon Thane, who was left in possession, 
it meant a limited recognition of his possession with fresh 
burthens. At the time of Domesday Book the partition 
of great estates into subfees had only been begun in a 
limited degree. But Crown vassals and corporations are 
even then both met with as under-vassals. (2) 

8. The rest of the population, who were not subject to 
military service, were mostly, though not entirely, incorpo- 
rated with the great estates in which they had for the most 
part a precarious or heavily burdened possession, to which 
were added also certain other burdens by reason of the feudal 
duties of the lord of the soil. As a constant companion of 
the feudal system is now added a tax duty (tallagium), to 
which all inhabitants of town and country were subject, who 
were not bound to the feudal military service. The chief 
groups are : — 

10,097 liheri homines, among whom, however, the names did 
not yet imply possession of freehold estates. (8) 



(2) Among the 7871 mhtenentes^ 
about one-half of the names are atill 
Saxon; the Domesday Book makes 
mention of **taini" in nearly all 
•counties (cf. Heywood, pp. 8«5, 120, 
135, 200, 208 ; see also EUis. i. 143). 
Division of large estates by subin- 
feudation permanently deprived the 
^reat vassal of the enioyment of pro- 
prietorship, and was therefore avoided 
as much as possible. Only for the 
«piritual corporations there existed 
from the first a certain necessity for 
this course. It is expressly declared 
of Archbishop Lanfrano that by oider 
of the King he enfeoffed the fieurmers 
on his lordships (the *'threnges") as 
cmder-vassals : prsBcepit rex, ut de ei$ 
fnUites fierent ad terram de/endendam. 
Especially for the landed estates of the 
oathedral chapters ten knights were 
enfeoffed, and for this purpose lands 
of the value of £200 were assigned. 
On the other hand, under WUliam 
Bufus, the Abbot of Romsey was still 
allowed to furnish three knights to 
the feudal militia, without a formal 
subinfeudation (Stubbs, i. 262, 263). 



It is apparent from many instances 
that ecclesiastics and great vassals, 
with the royal licence, freed their 
whole estates from furnishing feudal 
troops, by creating by subinfeudation 
a certoin number of sub-vassals once 
and for all. Landed estates belonging 
to abbeys are frequently mentioned, 
which, once granted to English Thanes, 
became under William subinfeudated 
in accordance with Norman feudal law 
(Freeman, iv. 479). 

(3) Of the 10,097 liberi homines and 
2041 liberi homines eommendatU 4487 
are met with in Norfolk, and 7470 in 
Suffolk, that is in Danish counties. 
According to the Dane law the 
compensation for the Uber homo was 
three marks, that of the socmannus only 
twelve eras. Hence the appellation 
would seem to express a somewhat 
higher grade than that of the soc- 
mannus^ altliough other passages seem 
to make this doubtful. The old com- 
mendatio was also interpreted by the 
Normans as a subinfeudation, though 
it merely signified the finding of a 
landlord as an act of agreement be- 
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23,072 sochemanni^ hereditary possessors, who are only 
subject to the magisterial jnrisdiction (soca) of a landed 
proprietor without being incorporated with an estate aa 
tenants. (4) 

7968 Burgenses^ the great decrease in whose numbers is 
explainable from the desolation caused by the war. (5) 

108,407 viUani, the new term for settled ceorls or the 
proper villeins. (6) 

82,119 Bordarii, that is, agricultural servants, workmen, 
and labourers, but who were often in possession of houses 
and small plots of land. (7) 



tween the lord and the ^ oommended." 
In the land register this relation is 
treated of as an cblatio feudi, and con- 
sequently as a transferable " real 
riffltt " residing in the feudal lord 
(Freeman, t. 463, and Index, s.v^ 
" Commendatio "). 

(4) The 23,072 soemannt' are recorded 
in almost exactly the same number as 
existing at the time of Edward. The 
institution must accordingly be based 
on a fixed legal conception, and this 
can only be the Saxon legal jurisdic- 
tion. In the treatise of Spelman, ^ De 
Natura Brevium" they are mentioned 
as having a title with specified ser- 
vices, as suitors exempt from the 
common popular courts, and only 
really bound in their own court, and 
capable of having others in viUenaffio 
under them. Certain socmen are met 
with again as under-vassals, and in 
possession of a whole manor (Ellis, 11. 
889). 

(5) The Burgerues had been reduced 
by war from their original numbers 
(17,105) ; Domesday Book describes 
the condition of decay and the number 
of forsaken houses in many individual 
towns. 

(6) The viUani (108,407) embrace the 
nnss of the Anglo-Saxon ceorls in the 
position of peasants on the lord's 
estates, as well as a number of the 
old peasant proprietors and hereditary 
possessors, at the time of Domesday 
Book. It is di£9cult to believe that 
among the still doughty array of the 
peasants of Wessex and the " men of 
Kent," an hereditary proprietorship 



should have wholly vanished. As to 
the degradation of the viUani in this 
period, see below in cap. xx., para- 
graph iii. For the rank of the *' Uber 
homo" the possession of a peasant £arm 
was without any decisive influence: 
" Item tenementum non mutat ttatum 
liberi non magis quean tervL Potent 
enim liber homo tenere purum viUena' 
giunij faciendo quicquid ad vUlenagium 
pertinebit, et nihihminus liber erit, cum 
hoc faciat taiione viUenagih et non 
raiioneperKmm itue *' (Bract, iL a 8). 

(7) The 82,119 Bordani are regu- 
larly mentioned in the Domesday Book 
after the viUani, as being still inferior 
to these. According to Dn Oinge, the 
term answers to our ^ cottager,^' that 
is, denotes the labouring classes, to 
whom, in addition to their dwelling, a 
garden and a few acres of land had 
frequently been given. 

A survey of these conditions is ren- 
dered more difficult by the fact thai 
the Latin text of Domesday Book 
very frequently translated the Anglo- 
Saxon terms in an arbitrary manner ; 
that the commissioners in the difierent 
counties did not make use of a uniform 
rule of expression, that one and the 
same term might embrace locally aif- 
fereot legal re&tions ; that on the other 
hand similar conditions were denoted 
in different places by difierent legal 
terms ; and, finally, that our knowledge 
of the smaller kinds of property is ex- 
ceedingly defective. As to the state 
of things at the close of this period » 
vide below, cap. xx. 
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The rule which determined the farther development of 
these conditions was manifest : namely, that the Saxon could 
not claim more than the Norman, and that the lower classes 
(apart from the obligation to feudal military service) must 
subject themselves to the limitations and burdens laid upon 
them by the upper classes. 

By the extension to these classes of the oath of fealty, the 
reliefs, escheats, and forfeitures, it came to pass that after 
many generations the maxim of jurisprudence was formulated 
'* that the King is the universal lord and original proprietor 
of all the lands in his realm, and that no one possesses or can 
possess any portion of them, which is not derived mediately or 
immediately from a grant by him." The new order is a 
thorough arrangement of society into ranks according to 
military service, an immediate and effectual subordination of 
the upper classes in military obedience to the King, and con- 
sequently a still stricter subordination of the lower classes. 
The whole landed property became thus uniformly subservient 
to the State, and has remained so to this day. 

The legal construction of the English Feudal System was 
deduced by the author of this work in the second edition of 
his "Englische Communal- Verfassung," and his "Englisches 
Verwaltungs-recht " (1863-1867), from the legal sources and 
printed records then available, but has been since that time 
completed and rectified by the copious investigations of Free- 
man, " Norman Conquest," vols, iv., v., and vi. (187H879), 
and Stubbs, " Constitutional History," vols. i. and ii. The 
material result of these valuable investigations (with a few 
supplementary additions on my part) are as follows : — 

The belief which has come down to us from Selden and the 
antiquarian school, a belief which was hitherto universally 
received, that William I. divided the English landed property 
into military fees, is erroneous, and results from the dating 
back of an earlier condition of things. Equally erroneous is 
the statement which has been repeated for centuries, that the 
English real property was at a certain period distributed into 
60,216 knights' fees, of which 28,016 were in the possession 

VOL. I. K 
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of the Church, and the rest in the hands of secular vassals. 
These computations were arbitrarily set up by later anti- 
quarians, by reference to the number of the hides, and are at 
least twice as high as they should be. The figures in this 
case are among the many numerical exaggerations of the older 
historians.* 

Domesday Book does not contain a '^fee-roU/* but a 
'* property-roll," upon which in later times the fee-rolls were 
framed. Palgrave rightly maintained that in that great 
register there is nothing to be found about " knights'-fees " as 
a special kind of tenure of landed property. The i&rm feudum 
is, in the language of the land-register, a general expres- 
sion for landed property under the new ruler. The term 
rniUs appears, as a rule, to be merely a translation of the 
Anglo-Saxon "thegn." Domesday Book simply describes 
the real property with its customary burdens and services, 
without making any mention at all of new burdens and 
services resulting from the new feudal bond, and even without 
any intimation that the new military service is different from 
the old. The land is not divided into knights' fees, but into 
hidm; where the ''men" of one or other great landlord are 
spoken of, the expression evidently refers, as a rule, only to 
the old Anglo-Saxon vassalage, or to the commendatio to a 
Hlaford as an institution of the Anglo-Saxon police control. 
It was only in the succeeding generations that the feudal 
military service was definitely apportioned on the basis of this 
register, and that the claims of the royal feudal lord in the 
exchequer were consistently enforced. 

The occupation of the country after the battle of Hastings 
. began with those counties from whose levies Harold's army 



* Tbd estimate of Higden in the 
" Polychronicon " (i. o. 49) of 60,015 
knights' fe«8 is oontradictory of the fact 
that the Treasury itbelf could at no 
time give a oorreot estimate of the 
number of knights' fees. From Higden 
that number passed into the so-called 
'^Eulogium," out of which again 
Selden^ in his notes to Fortescue, has 



accepted the quotation, and has made 
of it a tralatitium, Cf. Stubbs, i. 42i. 
At the dose of the period, Stephen 
Segrave, a minister of Henry IIL, 
computes the number of knights* fees 
at 32,000, and even from such a number 
the knights' soutage could never be 
raised. 
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had been formed. In these a general confiscation of the 
landed property of the "rebels " took place, so that among the 
tenentes in capite scarcely a single Saxon name can be found* 
From thence the Conquest spread further towards the West 
and the North, until in 1070 the occupation was mainly- 
completed. In this further occupation the principle is still 
adhered to, that participation in the struggle against William, 
as the legal heir to the crown, entailed as a legal consequence, 
not indeed, outlawry, but forfeiture of landed property ; as the 
result of which re-grants were at once made to Normans and 
to certain favoured Angli. Those Angli, on the other hand, 
who had not taken part against him, or who had compromised 
themselves less, were allowed, by ** redemption,*' to receive 
back their possessions from the King, as an act of his favour ; 
accordingly, those who participated in his grace, received a 
royal writ (breve), which appears from that time necessary 
and sufficient for all purposes as a title of possession. The 
technical term for this is " inbreviare.'' According to the 
diversity of various cases, the inbreviatio is bestowed in 
consideration of small, greater, and often very large dues, 
and the ''redemption" is granted either for the whole or 
only for a part ; widows and poorer members of a family are 
sometimes allowed a small portion as a charitable provision. 
The theory and manner of expression of this " redemption," 
which are consistently maintained throughout Domesday 
Book, make it appear as a royal gift, by which the new lord 
of the whole country allows the former possessor a certain 
share in the soil. Later jurisprudence was able, accordingly, 
to deduce, with plausible reasons, from these '' redemptions " 
the character of a conditional grant (tenure). The ecclesi- 
astical estates alone were conceded to the corporations who 
were in possession of them, without the humiliating form 
of inbreviatio, because the theory of personal forfeiture ap- 
peared not to be applicable to them. Yet in the next reign, 
the system of tenures in all its bearings was extended even 
to these. 
The landed property thus granted or redeemed was, accord- 
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ing to the Conqueror's plan, to be uniformly employed in 
forming the heavy-armed feudal militia. To the newly en- 
feoffed Norman lords this was the natural feudal custom of 
their country. To the newly enfeoffed Angli and to those 
who had redeemed their possessions, it appeared in the light 
of a just equalization. Yet the accomplishment of this 
scheme was not effected under William I. In the carrying 
out of it the difficulty with which the Anglo-Saxon adminis- 
tration had struggled for centuries immediately returned : a 
fixed standard for the apportionment of the soldiery was 
wanting. Since Alfred's time, indeed, the general rule had 
been obserred that a fully equipped man should be furnished 
for every five hidsB ; but it had never been established as a 
rule of law as in the Garlovingian legislation ; the apportion- 
ment had remained a matter of administration, regard being 
had to the state of the income at the time and to other con- 
ditions, and hence it was for the sheriff and the county ad- 
ministration an object of continual claims. Only in a few 
places a local legal custom had become established, which 
accordingly was carefully noted in Domesday Book.^ 



•♦ In my ** G^ohichte der Gommu- 
nal-Verfafisung," p. 17, 1 have pointed 
out that the fixing of military service 
according to the standard of the 
hide had not in the Anglo-Saxon 
period become a rule of law. It occurs 
accordingly only incidentally in Domes- 
day Book. In a few cases in the royal 
grants the number of the warriors to 
be furnished was determined by privi- 
lege, which number was therefore not 
to be exceeded. Thus in the case of 
an important g^nt about the year 
800 : ** Verum etiam in expeditionU 
neee$9iiatem viri quinque tantum mit- 
taniur." (Coenuulf, 799-802, in Kem- 
ble, " Codex " Introd. p. li.) And again 
shortly after this ^^ expeditionem cum 
duodecim vasallu et cum tantU tcutis 
ezereearU** (idem, 821). In the latter 
case it was a matter of a grant of some 
twenty townships to a monastery (Cod. 
Dipl., i. 272). That where great grants 
were made to churches and monasteries 
a definite number of warriors should 



be expressly reserved was natural, see- 
ing that the contingent fumishcMl by 
the hundreds remained the same,so that 
the deficit would have fallen upon 
their neighbours. In like manner 
the privileges of the towns in the later 
Anglo-Saxon times must be regarded : 
the military service of which is fixed 
at five, ten, fifteen, and twenty hides, 
and in which we also meet with a 
money discharge, Chester paying a 
sum equal to 50, and Shrewsbury 100 
hides (Lappenberg, i. 613). After the 
Conquest this institution appears as a 
local custom, as in Berkshire (i. 56. 6) : 
** si rex mittebat alicubi exercitum de 5 
hidis tantum unus miles ibat, et ad ejus 
victum vel stipendium de unaqnaque 
hida dabantur ei iv. solidi ad ii. menses.** 
Because the rate of the five hides was 
only a principle of administration, it 
was in practice much modified, and 
maintained itself as an established 
custom only in certain countieB. 
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Apart from this, the apportionment of the cavalry service 
(which had now become more expensive) under the new 
schemes of property, and the valuation of the real estates 
according to their productive worth, was certain, after so 
many changes and desolating struggles, to lead to more violent 
disputes than ever. On the earnest endeavour made to carry 
out the plan at the time of threatened invasion in the year 
1085, the King abandoned the scheme, in consequence of the 
probability of endless disputes ; but he imposed a high tax 
(hydagium) upon the hides, and hurriedly collected a paid 
army with the other means at the disposal of his exchequer. 
Connected with this event was the well-considered plan to 
determine for the future, by means of a land-register of the 
realm, all the factors according to which, in case of future 
levies, the number of '^ shields " to be furnished should be fixed, 
and the other feudal dues exacted. Upon this basis, after the 
year 1086, the shares of the great landed proprietors were 
settled, according to which a heavy-armed man {servitivm unius 
mUitis) should be furnished for each share. THiQfeuda militum 
thus computed ar^ no knights' fees of a limited area, but real 
portions of the profitable free estate. '^ The knight's fee is 
no manor, and no hide of a fixed uniform extent, but a unit 
of possession which imposes upon the owner the obligation 
of furnishing a fully equipped man for the usual period of a 
campaign. These 'units of property' comprise not only 
agricultural land but buildings, rights of cutting timber, 
mills, fisheries, salt and other mines, tolls, market dues, 
tithes, etc. ; and also, as the furniture as it were of the soil, 
the mass of tenants, the greatest cities as well as the smallest 
villages, and single farms, the formerly aHodially free peasant, 
as well as the serf who had settled on the land, with all 
customary services, dues, and protection moneys. Through- 
out the whole of the Middle Ages the normal standard of a 
knight's fee is not the acre-measure but a ground-rent of 15, 
and in later times generally of 20 lbs. of silver.*' *•* The 

*** I may repeat these words from YerwaltuDgsrecht," as they appear 
the second edition of my *' Engliscbes to ha?e aocnrately hit the material 
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judicial and police system appertaining to a manor are inde- 
pendent of this ; a manor may be estimated at either more or 
less than a knight's fee, and as such has no connection with 
knights' service. It was only after a lapse of time, and in a 
limited degree, that knights' fees began to be settled on certain 
and determinate estates. 

Accordingly, after the land register of the realm had settled 
the factors for the distribution of war burdens for the later 
generations, William found himself enabled to fix the keystone 
of his system, by the universal, fundamental and immediate 
obligation to allegiance, in which he included not merely his 
own immediate crown- vassals but their under-vassals also, as 
well as all the greater freeholders in the country, *^omnes 
prsedia tenentes, quotquot essent noise melioris per totam 
Angliam ; " and his contemporaries have understood his act 
in its fullest extent, ''milites eorum sibifidelitatem contra omnet 
homines jurare coegit " (FlorencB). During the Norman reigns 
which follow consequences in all directions proceed from this 
basis. 

The Norman Crown, as the heir of the Anglo-Saxon, re- 
tained all the powers and revenues of its predecessors, and 
as supreme feudal lord over all the land added to these the 
newly acquired feudal rights. The King claims obedience, 
military service, and tribute, in both characters; all 
homines are his men; he can summon them to his army, 
cite them to appear in his tribunals, can rate them in respect 
of his revenue, without the intervention of an intermediate 
lord. It is difficult to say what immense consequences might 
not have proceeded from this twofold position, if, after the 
fashion of all human affairs, a limitation of them had not 



point. Under Henry II., after the 
knights' fees had attained their fullest 
development, there are to be found in 
the liber niaer, feuda mUitum of 2. 2^, 
4, 5, and 6 hides. For example 
Geoffrey Bidel tells ns that his father 
possessed 184 carucatm (=1CM) acres), 
for which the service of fifteen knights 
was due, but that no special knight's 
fees were formed out of them, but the 



obligation lay jointly and separately 
upon each carueata, Henoe even in 
those times, a valuation according to 
the productive results was in existence, 
without dividing up the estates into 
separate knight's fees (Stubbs, i 264). 
A copious use of extracts from the 
Domesday Book has been made by 
Freeman (Vol. t. Append. A, B, G, D). 
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arisen in another direction throngh the circumstance that all 
royal govemments of this period began with a dubious or dis- 
putable title, and had to struggle with dangerous risings on 
ihe part of the great vassals, which took place either alter- 
nately or simultaneously in England and on the Continent. 
Immediately after the occupation of England begins the 
dangerous insurrection of Balph Guader and Boger, the son of 
Fitz-Osbome. For a whole century, until the death of 
Henry 11., these revolts continued on the part of the great 
vassals against the English feudal lordship, which they con- 
sidered insupportable ; they end with the removal or degrada- 
tion of all the great families which at the time of the Conquest 
stood at the head of the martial nobility. In all these 
struggles the national Anglo-Saxon element cleaves with 
unshaken loyalty to the Boyal house, and gains accordingly 
the . most material concessions from moral, as well as from 
political considerations. The vouchsafing to all a like legal 
protection, the established system of the central administra- 
tion, the consolidation of the constitution of the counties, 
cities, guilds, and all the elements which afford a counterpoise 
to the '* great vassalage," spontaneously ■ urge themselves 
upon the Anglo-Norman King as the policy which this state 
of affairs requires, without partiality either for the one or for 
the other nationality .t 

William Bufus already makes his " Angli " significant pro- 
mises, in order with the help of their faithful soldiery to 
humble the insurgent magnates, though he certainly does 
not keep his word. Indeed, the Boyal feudal suzerainty was 
turned to account in this reign rather with a display of savage 
brute force and of greed for money. A quick-witted cleric, 
Banxilph Flambard, as Great Justiciary, unscrupulously 
utilized the fiscal part of the royal suzerainty against 
ecclesiastical and secular estates, and was the first to bring 
into operation the grasping fiscal principles of the English 
Exchequer. 

t I may for the foUowing survey of the reigns in Stnbbs' "Select 
refer my readers to the ezoellent sketch Charters." 
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Henry I. begins his reign with a fair-promising Charter, by 
which he gains the sympathies of the nation for his defective 
title to the crown. Every sentence of this charter throws ac 
unmistakable light upon the maxims of the preceding adminis 
tration ; and the promises which the King here made he als* 
kept in the main, by returning to the prudent principles d 
government of the Conqueror. Like the latter, he avoids the 
re-grant of territory and judicial powers to the great vassab 
on any large scale. He centralizes the financial control in the 
Exchequer, facilitates the access to the Curia Begis, in other 
directions enlarges the competency of the county courts, and 
amplifies the charters of freedom of the cities and guilds. By 
the circuits of his Justiciary and the Commissaries of the 
Exchequer he brings the royal jurisdiction into immediate 
connection with the provincial administration, in a manner 
which obviates the danger of a territorial separation of the 
manors. 

Next follows the reign of the usurper Stephen, to the exclu- 
sion of Henry's daughter, the Empress Maud, who had been 
formally appointed to the succession. Stephen's cavalier- 
like frivolity endeavours to gain the favour of the vassals 
by extravagant grants of Crown lands, and by laxity in 
administering the laws of the land. But so soon as the 
possibility of winning more adherents by this means is ex- 
hausted, the defiant opposition of the Barons begins. Even 
the peaceable magnates and Bishops saw themselves forced 
in self-defence to fortify their castles, and to prepare for war. 
In this critical moment Stephen commits the folly of arresting 
his Grand Justiciary and Bishop Alexander, by which act 
the clergy are provoked to opposition, and at the same time 
an orderly political administration altogether ceases. Neither 
Stephen nor the Empress has any real support in the popular 
feeling, whilst barons and knights fight nominally under the 
flag of one of the two claimants, but in reality for their own 
landed interests. From this time, instead of the former well- 
ordered administration of the realm, there is seen all the 
confusion of the continental feudal system — ^private wars. 
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fortified castles, the forcible exercise by greater and lesser 
barons of self-arrogated judicial functions, and of the privilege 
of coinage — a wild struggle of warriors among themselves, 
under pretence of siding with Stephen or with Maud, until, by 
the mediation of the clergy, a compromise is effected in 
favour of the succession to the throne of Henry, son of Maud. 

Henry H. ascends the throne without opposition, and with- 
out any obligation towards either party, with the resolve to 
rule England as an English King, together with his great 
possessions on French soil. The basis of government and of 
the county administration created by William I. and Henry I. 
now received a systematic form. By the union of the royal 
central administration with the national county courts, the 
power of the great vassals was driven back into proper limits, 
and with the support of an energetic and loyal ofiGicial nobility, 
the formation of which had begun as early as the reign of 
Henry I., with the appointment of Roger, Bishop of Salisbury, 
the Norman administrative system attains its unequalled 
systematic development. Even amidst the unfortunate family 
relations and unfavourable external conjunctures which 
characterized the latter years of Henry the Second's reign, 
the internal organization of the Exchequer and the Curia 
Begis, and that of the legal, military, and financial system 
makes consistent progress. And so also under that knight- 
errant, Bichard I., the internal government, under the conduct 
of sagacious officers, pursued a course that was in the main 
orderly ; until under the worthless rule of his successor, 
John, the crisis supervened, which led to the signing of 
Magna Gharta. 

Within this framework is accomplished the internal con- 
solidation of a political system, which stands unmatched in 
Europe in the Middle Ages. 
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CHAPTER IX. 
^jbe 2^orman QDountp CEobemmtnt. 

The Conqueror found on his arrival, a well-ordered division of 
the country into Shires, Hundreds, and Manorial districts, and 
a corresponding official system of Earls, Shir-gerefas, royal 
and private Gerefas. For King Eadward's legitimate successor 
the retention of this system was a natural condition, and a few 
years' residence in England must have sufficed to convince 
the Conqueror that his rule could have no more advantageous 
basis than the Gerefa-system he found there. The outward 
fabric of the government of the country thus remained un- 
changed, but it was enlarged by the new powers that had their 
origin in the feudal system, whilst in many points it was at 
the same time limited by the centralization which soon began. 
I. The office of tj^e lEorl had, in the last two generations 
of the Anglo-Saxon period, been reduced into the position of 
an upper governorship, with an ever changing combination 
of shires, and a frequent change of officials. According to 
the custom of the country, it involved the highest secular 
rank, corresponding to the ducal title of the Continent, and 
continued to do so until the reign of Edward III., for the 
** duces " of Normandy naturally avoided giving their subjects 
the title of " dux'' A few Anglo-Saxon Eorls retained their 
earldoms for a considerable period. In the place of the rebel- 
lious Eorls, Norman great-feodaries were appointed. Certain 
lords apparently received the title of Eorl, only because, in 
Normandy, they had already been Counts. Usually, though 



The Norman County Government. 139 

not always, a high military rank was attached to the office, 
which was conferred by a special ceremony, that of girding 
with the sword (gladio comitatus ciriffi), but no active com- 
mand was attached. The rights and profits of the Eorl, i.e. 
the customary third of the revenues of the county, were at 
first usually combined with it. But the conspiracy of the 
Earls in the year 1074, showed plainly enough how 
dangerous an administration by Earls was to the royal 
rule. From that time onwards the appointments were made 
with great reserve ; only such persons received them as had 
already borne the title of "count" in Normandy; in later 
times mostly members of the royal family; and in such 
a manner that the Eorl was removed as far as might be 
from the actual administration of county affairs. The former 
administrative office passed into one of the highest dignity, 
with many honours, but with as few duties as possible. 
In Domesday Book are recorded the names of ten comites, 
and a like number of camitisste. The greater number of 
counties accordingly had no comes. Wherever we meet with 
one, no jurisdiction is attached to his person, no command 
in the army, no authority in the county court, and no special 
magisterial power of any kind. The Eorl is connected with 
the county, whence he has his name, in no other way than 
through the ** tertius denarius,'' under the sheriff's yearly 
lease. The earliest Treasury accounts show the payment of 
such sums, amounting to £11, £16, £20, £88, etc., under the 
head of tertivs denarius. But it is only a donatio sub modo, 
the grant of a permanent income ** for the better support of 
the dignity of an Eorl ; ** it consists in a mere order for pay- 
ment or precept addressed to the sheriff, and is therefore a 
right of demand, but no feudal right, and is accompanied by 
no investiture. Occasionally the Eorl is also appointed as 
sheriff, even in his own county, as Cospatrick was under 
William I. An Eorl of this character must render his 
accounts to the Exchequer, like any other sheriff, and he 
is only permitted by warrant to retain the tertius denarius 
(Madox, ii. 164). An Earldom has thus already the character 
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of the later titles of nobility; the same yagueness in the 
names, which are sometimes taken from a county, and some- 
times from a city (such as Salisbury, Winchester, Carlisle), 
sometimes from a township (Striguil, Glare), sometimes from 
family names (Warenne, De Ferrers). The newly created 
earl was sometimes allowed a tertius denarius^ sometimes 
a fixed annuity, and in later times neither the one nor the 
other. The dignity sometimes descended to women, and 
sometimes not, according to the wording of the grant ; which 
from the first appears to rest upon patent. To this rule of 
government only a few exceptions were made in the border 
counties (the so-called counties Palatine) which had no 
influence upon the system of county administration. (1) 
After the withdrawal of the Eorl, the Anglo-Saxon Shir-gerefa 



(1) As to the digDitj of the Norman 
Eorl, see Spelman's ** Glossariam," %,v. 
Comes; Selden, ** Titles of Honour," 
ill. 638, ei seq. ; Hey wood, *' Banks," 
p. 95, et teq. ; Madox, ** Exchequer," ii. 
400, et aeq. ; " Baronia Anglica," i. c. 1 ; 
Hallam, " Middle Ages ; *^ Ellis, '* In- 
troduction;" "Peerage Beports," iiL 
178, 211, Mq. The dispute of the 
antiquarian authorities as to when the 
dignity of Eorl became merely titular 
is rather a controyersy of words. We 
certainly cannot speak of a mere titular 
dignity in the case of those comilM^ to 
whom a third part of the court dues, 
fines and other revenues, had been 
granted. (As to their extent,,8ee Hey- 
wood, 100, 101, 108.) The decisive 
question is, how far the Gomes as such, 
had a military command, and how far 
he controlled the county assembly, and 
the peace of the county. That he had 
these powers, upon reference to the 

governmental documents, must be most 
eoidedly denied; as to the instances 
in which a Gomes governs the county as 
Yiceoomes, see Madox, ii. 400. A local 
exception is made after the Gonquest, 
in tne county of Ghester, in which, 
having regard to the necessity of de- 
fending the frontier, a general governor 
was in&usted with the immediate ex- 
ercise of the jura regcdia. After the 
reign of Henry U., such exceptional 
cai60 were not unfrequently called 



*' palatinates." Extended powers of 
this kind were further granted in 
Shrewsbury, on the Welsh borders, in 
Durham, on the Scottish boundary, 
and in Kent, in consideration of the 
threatened invasions from Picardy. 
Two of these palatinates were inten- 
tionally combined with ecclesiasticaLl 
dignities which were not capable of 
establishing an hereditary family suo- 
cession. Such governors are generally 
called Earls,but frequently otherwise, 
as in the case of the Marchers of Wales ; 
and where they bear the title of 'Early 
it is only the Lettter that is hereditary, 
whilst the governorship is regarded as 
a perfectly separate grant (*^ Peerage 
Beport," ii. 255). Under Stephen, new 
Comites appear to be created in 
great numbers, and with extended 
powers; but these pseudo-earls were 
deposed under Henry II. For the 
origin of the later Palatinate of Lan- 
cctster, there were personal reasons in 
the striving of this house to preserve 
to itself a family possession, in addition 
to the crown it had usurped. All 
these variations, of comparatively 
small extent, had no determinate bear- 
ing upon the constitution of the 
country. The character of the Eorl, 
as an originally personal ditcnity, is 
recognized by the ** Peerage Beport,^ 
iii. 178, 211, 212, etc. 



>9 



The Norman County Government. 141 

became the regular governor of the county, who was hence- 
forth no longer dependent upon the Eorl, but upon the 
personal orders of the King, and upon the organs of the 
Norman central administration. 

n. The important office of HS^t Xortnan liTfctComes is identical 
with the old office of Shir-gerSfa, now filled by trustworthy 
Norman lords. Upon French soil there existed a similar 
system of government under Bailiffs; who as representa- 
tives of the duke, himself invested with the Garlovingian 
dignity of count, bore the title of " Vicecomites.'* The official 
Latin in Norman England adopted the title Yicecomes, but 
this did not become naturalized in the Saxon vernacular. 
The Norman term '* bailiff," which nearly corresponded to the 
Saxon ^'gerefa," was in later times applied rather to the 
under stewards of the Vicecomes. For the governor of the 
county, on the other hand, the native population retained the 
usual name, Shir-gerefa, Sheriff, which consequently, in later 
times became the prevailing one. Corresponding as it did to 
the Anglo-Saxon administrative system, the office of Yice- 
comes was a four-fold one. 

1. As the King's military representative his duty was, in 
conjunction with the county assembly, to regulate the appor- 
tionment of the contingents, and conduct the detail business 
of the military organization. This business became somewhat 
simplified after registers could be kept with the help of 
Domesday Book. The sheriff's duty is accordingly, with the 
aid of such registers, to carry out the royal orders summon- 
ing the vassals, which orders are issued to him as executive 
officer. Where a royal castle belongs to the county, he looks 
to the equipment of the knights, the Serjeants, and foot soldiers, 
as well as to their supplies, debiting the treasury with all the 
disbursements. In case of need he also manages the fitting 
out of ships. In the border provinces he conducts the defence 
of the county, in case no governor with larger powers has been 
appointed. After the revival of the old militia system under 
Henry II., he becomes also leader of the county militia. 
Wherever for military, judicial, or finance purposes, military 
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administration becomeB necessary, it is the sheriff who does 
the work. 

2. As Boyal Justiciary, the Vicecomes is the successor of 
the Anglo-Saxon Shir-gergfa ; he presides in the county court, 
and holds the customary court-days at stated periods in the 
county as well as in the hundreds. The judges are the county 
freeholders. Instead of Thanes and freeholders, we now find 
vassals, under-vassals, and freeholders ; and Normans instead 
of Saxons. So far the judicial administration was able to 
survive with its framework tmchanged. But defective adminis- 
tration of justice and other circumstances led by degrees to a 
centralization at the royal court, which deprived the Vice- 
comes of much judicial business ; whilst on the other side, 
the police spirit of the new regime made the criminal sittings 
the chief business in the several hundreds. In all cases the 
customary execution of all judgments, the coUection of fines, 
and the confiscation of forfeited lands, remains the province 
of the Vicecomes. 

3. As Police Magistrate of the Crown he performs the cus- 
tomary duties of maintaining the peace, pursuing peace- 
breakers, if necessary, with the " hue and cry " of the whole 
county ; he accepts security for good behaviour, and controls 
the general surety-system of the tithings. Through the neces- 
sities of the times these police ftmctions became much ex- 
tended, and developed into what was soon an unlimited 
system of police fines. For carrying out these measures, 
periodical police-court sittings were instituted in the several 
hundreds under the name of '* tumus vicecomitis " and " visus 
frankplegii.'* The more the judicial functions of the sheriff 
become curtailed, the more prominent is his character of 
police official. 

4. His office finally as Bailiff of the royal demesnes (gerefa) 
develops into one of high importance, owing to the form of 
the Norman administration. As in the Anglo-Saxon period, 
the management of the royal demesnes is now entrusted to 
the Vicecomes to administer them as a steward within his 
district. He takes over these demesnes with the stock upon 
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them^ he makes good the defioienoies as they occur, and covers 
his disbnrsements by deductions from the rent according to a 
fixed scale (Madox, ii. 162). In many counties the remainder 
of the estates which had been assigned to the Saxon Shir- 
gerefa to provide his official income (reeveland), were added 
thereto. The sum total of these estates forms the *' corpus 
comitatus " out of which the annual rent due to the King was 
primarily payable. 

In later times, when the '' corpus comitatus " had become 
greatly dimiuished by grants {terrse datss), he only accounts 
for the "remanens firmss post terras datas,** and this too was 
frequently burdened with current annuities and pensions, 
which had also to be deducted. An important part of his 
receipts is formed by the payments made by the tenants 
to their royal landlord. The payments in kind, consisting 
in com, provisions, conveyances, and manual services, ap- 
pear in Domesday Book as having in great measure been 
already converted into money, and according to the system 
pursued by the Treasury, this conversion proceeds, until as 
early as the reign of Henry I. it has become the rule. To 
these again are added the customary rights to wrecks, trea- 
sure-trove, and the other occasional sources of revenue of 
the old regal finance, and also (in the province of the 
magisterial functions) the rights to escheated and forfeited 
property, to various dues and fines, and to the confiscation 
of the movables (catalla) belonging to executed or fugitive 
criminals. 

The revenue accruing from such suzerain rights was extra- 
ordinarily increased by the introduction of the feudal system, 
and these accretions were more vigilantly guarded by the 
Norman kings than by their predecessors. The feudal system 
added relevia and other similar incidental revenues, the large 
pecuniary value of which led to their being payable directly 
to the court. At the time of Domesday Book the maxim 
held good, that only vassals (taini), who possess six maneria 
or less, should pay their relevium to the Vicecomes. Those 
possessing more than six maneria pay immediately into the 
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Exchequer (at all events this piinciple is expressly mentioned 
in two counties). Do. 280, b. 298, b. (2) 

To deal with the numerous financial and judicial duties, an 
official system became early established, with its clerks (clerici), 
in whom we recognize the ancestors of our under-sheriffs. The 
sheriff charges his under-baiUff with the duty of collecting the 
dues and rents, with distraints and summonses in the several 
districts {BaUivi Hundredorum) ; and further appoints working 
officials called " bailiffs " or " servientes " to attend on him 
and act as messengers, and also travelling under-officials or 
bailiffs errant. Altogether the financial position of the sheriff 
between the Treasury and those from whom payment was 
exacted, became soon so complicated, that (as in many 
German states of the middle ages) a " farming " of the office 
of sheriff arose, with a view of turning the uncertain revenue 
into a fixed state income. Certainly there are to be found 
among the sheriffs both farmers (fermors) and administrators 
(custodes) ; the difference between whom consists in the 
manner in which they render their accounts. But " farm- 
ing " becomes the rule, and in many reigns can be proved to 
have prevailed in nearly every county. The appointment 
was sometimes for a quarter, or for half a year, but generally 
for a year — not unfrequently too for a number of years ; but 
yet always reckoned from year to year, and revocable at the 
pleasure of the King. The rent is frequently the same that 
the predecessor paid {antient ferm), or the old sum with an 



(2) I shall refer again to the Nor- 
man Vicecomes in his character of 
military commiBsary in cap. 10. His 
special duties in furnishing garrisons 
for the Burgs arose from the fact, that 
the feudal service of forty days was in- 
sufficient for the purpose, and that 
paid standing garrisons were absolutely 
necessary. Hence the frequent pay- 
ments for militef and serviente^^ for 
horse soldiers and foot soldiers in the 
Burgs; and more frequently still in 
the campaigns. (Dialogus de Sc. 
Madox, u. 422; Madox, i. 220, 370, 
etc. where a disbursement of £1228 is 
mentioned.) The Yiceoomes as justici- 



ary is again referred to in cap. 11, and 
his position as police magistrate in 
cap. 12. The mention made of his 
police functions in the legal books of 
this period is precisely the same as 
that of the Shir-gerSfti in Uie Anglo- 
Saxon period, e.g. in regard to the 
peace that he had to proclaim, Hen. 79, 
sec. iv. ; as to summonses, Hen. 41, 
sec. y. ; to distraints, Hen. 6. 51 ; sec. 
iv. ; complaints relating to tiieft. Hen. 
66, sec. ix. 

The legei Wilhelmi especially confirm 
the old police functions of the Shir- 
ger^fa. I shall refer at length to his 
financial duties in cap. 13. 
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additional payment {increment). The Exchequer accounts 
show that a formal riyabry in bidding took place. Once, for 
instance, the Chancellor, the Bishop of Ely, bids for the 
counties of York, Lincoln, and Northampton, 1500 silver 
marks down, with 100 marks additional in subsequent pay- 
ment; whilst the Archbishop of York bids for York alone, 8000 
silver marks down, with 100 marks additional payment. 

The farmer-general had at the same time to produce re- 
spectable men to the Treasury, as sureties for the rendering 
of an account that was now strictly controlled. Twice a 
year, at Easter and Michaelmas, the sheriff appears in person 
before the Treasury. These are the two scaccaria, meaning 
terms for payment, which were previously announced to all 
the Crown debtors in the county. At every term a pro- 
portion of the rent, and other sums due, '' summonces,^* have 
to be paid down as a provisional payment (^^ prefer*^) ; then 
with the presentation of the receipts follows the "vistis 
compoti ; ** and in conclusion the '' summa.'' Often, special 
commissioners were deputed to investigate the conduct of 
sheriffs who had exacted payments without giving receipts, 
or had committed other irregularities. (2*) 



(2*) With regard to the rendering 
of accounts hj the Yicecomes, the 
** Dialogue de Scaccario," ii. c. 1, 2, 4 
(Madox, ii. 407-16), gives the system- 
atic principles obtaining in the time 
of Henry II. The writ of summons to 
present accounts runs : *' Vide ricut te 
ipmm et omnia t%ta diligis, quod sis ad 
seaecarium ibi vet ibi, in crcutino Sancti 
Mickadi9y et habeas ibi tecum quidquid 
debet de vetere firma vel nova, el nomi- 
naiim hac debita wbscripta.** Then 
follow the several items. Under cer- 
tain circumstances it is expressed in 
sharper terms, ^^alioquin tie te eoBti' 
gabimus, quod pcBna iua aliia Ballivis 
natirig daHntur in exemplum." (Madox, 
i. 356.) Bepresentation in delivering 
accounts is only allowed by special 
royal mandates, in later times by 
special permission of the president. It 
was imperative that at least one milee 
should he amongst the substitutes, and 
not only ^^eleriei" "gwia, nan deeet 
eo$ pro pecunia vel ratioeiniia eom~ 

VOL. I. 



prehendi.'" (Madox, ii. 415.) In cases 
where the person from whom the ac- 
counts are due is a vassal of the Grown, 
short process is made, with distraint 
on his fief or personal arrest, but a 
miles is to be kept in decent imprison- 
ment. An administration of the whole 
o£Soe by substitutes can ooly be allowed 
by special Royal licence. In the Rotuli 
5 John a ^* subvieeoomes pro eaneeUarto ** 
is met with in this office. But other 
considerations are also entertained with 
regard to money payments. In 12 John 
the men of the county of Dorset and 
Somerset pay 1200 marks in silver, 
**quod Rex conttituat eis Vioecomitem 
de se ipsis taleniy qui residens sit in 
oomitatibus iUis, excepto W. Brieverre 
et suis" etc. An objection of this 
kind to certain persons as sheriiTs is 
not unfrequent. In this way the first 
separate cases occur, in which an elec- 
tion by the county of their sheriff is 
allowed in return for a money payment 
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The collective office of the sheriff, as war commissary, smn- 
moning the lords and knights ; as treasurer, through whose 
purse the finances of a small province pass ; as police magis- 
trate, having to execute judgments and maintain the King's 
peace against the mightiest in the land, clearly shows that, 
according to the notions of those times, only a Crown vassal 
or a skilled ecclesiastic was capable of administering such 
an office. The Norman lords despised no positions of gain. 
Hence we find at times kings* sons among the sheriffs (for 
instance, Bichard, the son of Henry m.) ; the great justi- 
ciaries of the realm, and other high Court officials ; the 
Archbishops of Canterbury and York; numerous Bishops; 
and sometimes even a highly placed Boyal Chaplain; but 
most frequently the names of Norman lords occur, to whom 
the office of sheriff afforded a lucrative income in addition to 
their landed property. Yet the system varied under different 
reigns. Careless monarchs allowed the magnates to seize 
the sheriff's office ; in a few cases the office was even allowed 
to become hereditary, although the personal responsibility 
was retained. But it was not until the reign of Henry H. 
that the office became systematically filled from the ranks of 
the newly formed official gentry; in the last years of this 
reign it was filled from the same class of officials as the 
barons of the Treasury and the travelling commissaries. In 
spite of the important position it afforded, the office remained 
at all times a purely personal one, dependent entirely upon 
the will of the King, and therefore revocable. The King had 
accordingly the power of separating from it several branches. 
Thus we meet in early times with special " foresters," " cus- 
tomers," " escheaters," ''farmers" of towns, guilds, etc., 
and in later times special collectors of the taUagia of the 
fifteenths and other subsidies. The King had also the right 
to commit his burghs to the care of special burgh-bailiffs, with 
or without a judicial and financial jurisdiction within the 
burgh-district. He could also divide the judicial authority in 
certain districts, and grant exemptions to towns, etc. ; all 
these special administrative branches the sheriff must support 



The Norman County Government. 



147 



with his authority, whenever distraints and executions are to 
be put in force. The King could also introduce modifications 
into the conduct of the office ; for example, by permitting the 
controlling power in extraordinary cases to be exercised by 
substitutes [e.g. for clergy in military matters). And he could 
finally on this account depose the sheriffs, singly or collec- 
tively, a popular measure repeatedly resorted to in the twelfth 
and thirteenth centuries. He might suspend them at any 
time from office, place cuatodes over them, investigate their 
conduct by commissioners, regulate their behaviour by instruc- 
tions, and impress their duty upon them by new oaths of 
office. As in the Anglo-Saxon period, there cannot be found 
any trace of a right to the office, or of a right of the county 
assembly to appoint to it, nor of an appointment by election. (2^) 

ni. W^t 'Eocal ffiobemtnnit of Hie Sbub-Hfettfcts within the 

county is still principally regulated by the nature of real 
property in just the same manner as under the Anglo-Saxon 
gerefa system. Through the Conquest and the feudal system 
arose a change of occupiers of the soil, and with the change 
in persons a new grouping of possessions ; but the old system 
of property was in the main retained. The descriptions of 
the estates in Domesday Book reproduce the modes exist- 
ing at the close of the Anglo-Saxon period, under the partly 
new names of " manors," " honors," and " burghs." 

1. The manor y *' manerium'' or lord's seat, is identical with 
the " mansus " of the Anglo-Saxon period, comprehending 



(2^) Of the personally high position 
of the sheriff numerons instances are 
given by Madox. In the '* Dialogns," 
ii. c. 4 (Madox, ii. 417), it is, however, 
expressly stated that the Yicecomes 
need not be a vassal of the Crown. 
In later times the official instrnctions 
of the Yicecomes are numerons ; for 
instance, in 42 Hen. III., an universal 
oath of office is prescribed, which 
throws much light upon the spirit of 
the administration. The sheriffs must 
swear that they will impartially and 
promptly grant jusdoe to the poor as to 
the noh man; that they will accept 
nothing personally or through others, 



except food and drink for a single day ; 
not to quarter themselves on any one 
with more than six horses; to lodge 
with none who is worth less than £40 
income from real estate, and not more 
frequently than once a year or twice 
at most, if invited, and then without 
making a precedent of it ; to take no 
present exceeding twelve pence; not 
to take more servants with them than 
necessary for their safety on circuit ; to 
see that these servants do not over- 
burden the land by eatins and drink- 
ing, or take from any inhaoitant sheep, 
com, wool, movable goods, money, or 
money's worth. (Madox, ii. 147.) 
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the ceorls and dependants who had settled round about it, 
who for the most part form a miion of neighbours, vUla, 
vUlata. Under the new tennre, the real rights of landed pro- 
perty have not changed their nature as fiefs. The newly 
enfeoffed Norman, alike with the Saxon Thane who remained 
in possession, exercises the usufructuary rights of his pre- 
decessor, that is, collects the customary dues through the 
managers of his estates, prsepositi viUw, reeves, bailiffs, or 
stewards. In the system of police-sureties the viUa forms 
a lord's tithing, where it contains ten or more families. The 
landowner claims the customary jurisdiction over his people, 
together with the extensions of it that have taken place by 
grant, all of which are enumerated in the deeds of grant 
under the denominations " saca," " soca," " infangtheft," and 
'^ outfangtheft." It was merely a new name when this was 
now called, in the language of the Norman lords, a " manor," 
a name which first appeared with other Norman fashions 
under Eadward the Confessor. The majority of the manors 
were now in the hands of Grown vassals; a considerable 
number also former Saxon Thanes. (Ellis i. 90.) The 
Norman Government endeavoured to reduce all these judiciary 
powers to one uniform system, but certainly not to extend 
them {vide chap. x.). The Domesday Book, indeed, shows a 
number of new manors which had been created by division, 
but in the year 1290 the statute '' Quia Emptores " put an 
end for ever to the creation of new manors, (a) 

2. The formation of lordships (Honors) also reaches back 
into the Anglo-Saxon period, originating in a group of estates 
lying close together, over which, in the system of police- 
sureties, the stewards (propositi) of several lords presided 



(a) Tonohing the maDora the GIob- 
Barium of Sumner says as follows: 
** ante Normannorum tempora vov apud 
no$, in chartii aut aliia no9tri$ bonm 
fidei fnonumewtUy ftvMtra qutBritur. A 
NormannU (inter alia ftjue farinm 
verbal e OaUia hue adduetum comieio, 
quorum in Anglia prsBeessoribus UidOj 
Familia^ Vma, Sutingoj Ckuataj Man- 
tura^ Manens (ut mantw^ ManeiOf 



Manmimj CoUmia, €iei»,et exteris rimut) 
idem eignifiearuntj ae ipsis et aim 
potterioris «vi populit Manerium.** 
(EUis, i. 224, 225.) As to the technical 
meaning of the words " saca," '* soca," 
♦Mnfangtheof," "team," "toll" in the 
deeds of enfeoffinent, see the treatise 
of Zopfl, " Alterthumer des Dentschen 
Bechts" (Leipzig, 1860), 1. pp. 170- 
211. 
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— ^to which lordships were often given a " saca et soca " in an 
extended measore, and which were in certain matters co- 
ordinated with the hundreds. The successors of the Saxon 
great Thanes are now Norman lords, who, following the 
fashion prevailing in their old home, strove to form exclusive 
feudal lordships out of these unions. We find in England 
round certain magnates a small court, a steward (iopt/er), a 
butler (pincema), a marshal, a chamberlain, etc. — ^their ofl&ces 
being sometimes even hereditary. The numerous venatores, 
and half a hundred other classes of higher and lower servants 
mentioned in Domesday Book, point to the fact that in- 
ferior vassals of the Grown also imitated this custom. The 
Normans, fond of pomp, herein vied with the princes of the 
Continent. But the Conqueror had taken care to assign 
their possessions to the greatest feudatories in so many coun- 
ties, that their estate in each county did not differ greatly from 
that of the inferior vassals of the Crown. They were not able, 
either locally or temporarily, to consolidate themselves, since 
the strict law of escheat often brought the same possession 
back to the Crown several times in a single century. And 
then the interest of the financial administration pre-eminently 
kept these greater formations within limits, and, where a favour- 
able opportunity offered, endeavoured to suppress them. The 
principal seat of the lord, the " caput baronim " of later times, 
might indeed be a meeting-place of the under-vassals for 
festivities, investitures, legal business, and the holding of 
manorial court days, but it was not a superior feudal court in 
the French style. The Norman manors are rather mere unions 
of estates, which are all granted, transferred, and administered 
alike, but have not specific sovereign rights attached to them. 
After the frequent escheats the '' honors" which had thus 
fallen in were often re-granted, diminished in extent, so that 
later Treasury accotmts distinguish expressly between lordships 
of old and of new tenure. Finally, the prohibition to create 
new manors also prevented the formation of new honors. (6) 

(6) The appellation " honor *' ia also tion. Heywood, pp. 188, 189, rightly 
merely a new name for an old uutitu- points oat that, where in Domesday 
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8. The Norman Burghs are in like maimer a continuation of 
the special parochial and judicial districtB, which had been 
formed, in the Anglo-Saxon period, around a fortified building 
or a castle. Many were severely dealt with and laid waste 
at the time of the Norman Conquest. William I. took them 
over with their legal constitution, and incorporated the more 
important of them immediately with the royal demesnes. 
A list of them, about eighty in all, is given by Ellis (i. 190). 
A number of such places, which already in the Roman times 
had been civitates, continued to be called '' cities," which 
name, however, has no reference to their constitution. In 
the county system they often form a hundred, and sometimes 
form several, as where an old and a new town are united 
together. Like the counties generally, the royal cities, burghs, 
and towns were treated as special estates, and either incor- 
porated with the corpus comitatus or given over at the royal 
pleasure to special ^'Fermors'* or particular town bailiffs, 
custodes, provosts, etc. The Empress Matilda, for instance, 
farms out London for £800 rent to Geoffrey of Essex. 
Where in greater cities several special guilds existed, these 
again might be the subject of under-leases. For example, 
in 6 Henry II. the Weavers of London pay five marks in 
gold as rent for their guild for two years; the Bakers one 
mark and six ounces in gold ; in 11 Henry 11., the Weavers 
twelve pounds silver, and the Bakers six potmds silver ^* pro 
gilda sua ; " and in like manner the guilds in Oxford and 
in other places. It will be shown later on how the feudal 
system began to compel the real estates not subject to the 
feudal military service, to periodical contributions in cases 
where the honour and the needs of the feudal lords required 



Book the word •'honor'* is in cer- 
tain caaee met with, it is oaed alike for 
the land and for the flef of ordinary 
vaasals. It was not nntil later times 
that it was used in preferenoe for the 
great fiefs : *' Postetmones moffnas, ^wu 
vuJgo vacant honore$" (Henry Hunting- 
don, •* De Gontemptu Mundi," c. 23.) 
Probably the expression became a 
technical one in the Treasury. So fu 



as I can discover, the name •'honor" 
is used in the Treasuir aoooonts 
after the time of Henry II. for the 
great possessions of earls, of the High 
Constable, and of some few great Tar- 
sals. The collection of laws, which 
was made about the same time, that of 
the Leges Henrici I., certainly uses the 
word ror those possessions, to which 
seyeral maMria belong. (H. o. 55.) 
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it. Under the name of ^' taUagium " a taxation of this kind 
^as imposed aocording to necessity, and as a role only repeated 
at several years' interval. It was raised either from indi- 
vid;ials or in gross ; in the latter case the households bound 
to eontribnte agreed together, in their common pressing 
interest, how it should be raised. Frequently already existing 
guilds of merchants, tradesmen, and house or land owners 
undertook this duty of raising the taUagium in considera- 
tion of especial privileges. But it was still simpler when, 
instead of the sheriff, whose accounts had without this become 
complicated enough, the ''men of the burgh" themselves 
undertook to farm it. The King then demands his ''taille " 
from the body of citizens, or from a smaller guild which has 
undertaken the duty, but no longer from the individual, whose 
possessions in this manner become again tax-free. In this 
case a fit and proper person is presented to the Treasury, who, 
on being appointed *' town-reeve," tmdertakes with sureties 
the responsibility for the due payment of the rent agreed on, 
and collects from the individual the dues and imposts. The 
official thus appointed is known throughout by the title of 
'' reeve," or '' bailiff," in later times also by the Norman name 
of " mayor." For some time an eager competition took place 
between the citizens and the Yicecomes or some other lord 
anxious to outbid them. In process of time, however, the 
majority of the towns farm themselves, *' firma burgi,'' 
'' fee farm," and thus gain the first step towards their 
independence. By a charter of Henry I. even the sheriff's 
office for the county of Middlesex is, according to this system, 
farmed out to the city of London, *' ad firmam pro CCC. 
libris ipsis et heredibvs 9uis ita, quod ipri cives ponent vice' 
comitem, quern vohurint de se ipsis,** etc. (" Select Charters," 
p. 108.) 

Even in the Anglo-Saxon period the city of London, stand- 
ing as it did in regard to population and extent of posses- 
sions, on an equality with a county, by annexing Middlesex, 
had gained for itself the position of a county. Its '' wards " 
may be compared with the hundreds. On the accession of 
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Bichard Coenr-de-Lion to the throne, instead of the port- 
reeve, two bailiffs appear as town-reeves, and soon after this 
a mayor, whose free election (nomination) was granted to the 
citizens by charter (10 John). After Bichard I.'s reign more 
extended privileges for other cities spring up, such as 
privilege of market, new guilds, a separate jurisdiction, and 
free election of their own officials. From the firma bargi 
connected with a separate jurisdiction, proceeds the English 
municipal law, which at the close of this period stands before 
us developed in clear outlines, but which only presents a 
number of immunities with no special participation in the 
general government of the county. 

The separate government of the burghs was in the Anglo- 
Saxon period especially seen in the case of the royal 
demesnes. Besides these appear also the mediate towns 
as a part of the possessions of the great feudatories, though 
certainly in small numbers and of small extent, in which the 
lord of the soil collected for his own benefit the customary 
rents and dues, and held his court. The burden of con- 
tributing according to the needs of the lord attached also to 
the persons of the inhabitants, and occasionally comes to light 
whenever, in consequence of escheat or feudal guardianship, 
such places temporarily pass '' into the King's hand," and are 
so entered on the Treasury rolls. This right of levying con- 
tributions became, as everywhere, a cause of oppression, 
grievance, and disturbance. How it was exercised by the 
Norman lords we may judge &om the fact that the towns 
frequently disputed the lords' right, and declared themselves 
liable to pay contribution only to the King. For this reason 
the King appears early to have protected these places against 
ill-usage. The very frequent mention of a special royal 
licence points to a general control exercised by the Treasury 
over these tallagia. When lordships escheated, as so 
frequently happened, the reservation was always made in 
the new grant of them '* that such places should only pay 
taUagia when the King taxed his own " (Madox, i. 756). 
What after this still remained of the lords' right of levy* 
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ing contributions, finally disappeared generally through 
purchase, {e) 

It is beyond doubt the finance administration which has 
before all else influenced the form of local government. In 
the interest of a uniform financial control the royal manors 
and^ the groups of estates were now left to the administration 
of the Shir-gerefa in a stiU greater measure than in the 
Anglo-Saxon period, so that manors and honors pre-eminently 
appear as lordships in the possession of private landlords. 
In the burghs, on the other hand, which were a bounteous 
spring for the replenishment of the royal exchequer, a royal 
special government prevailed, and was constantly endeavour- 
ing to form independent communities in consideration of 
heavy money payments. 



(c) As to the Korman barghe and 
the gradual origin of municipal law 
out of the fusion of the modes of 
taxation of the jlrma hurgi with the 
grant of a polioe jurisdiction (court 
leet), see in detail Gneist,**Ge8chichte 
des Self-goveromont,'* pp. 104-112, and 
Stubbs, i. cap. 11, sec. 131. Relying 
upon the great mass of records con- 
tained in Merewether & Stephen, 
"History of the Boroughs," 3 vols., 
1853, 1 diifer in some particulars from 
Stubbs, and hold to the view, that the 
basis of the municipal law is the grant 
of a separate municipal court, and that 
the right of citizenship is hence 
normally extended to all resident 
citizens, who share in bearing the 
burden of o£Sce, and paying the muni- 
cipal taxes, "resident householders, 
paying scot, bearing lot." The fayour- 
Ite modem idea, of n^aking political 
creations proceed from groups of social 
interests, has given an exaggerated 
importance to the guild system of the 
English towns. The so-called ^^judicia 
eitfitatu Lundonia^** as also the guilds 
at Cambridge, Canterbury, Exeter, and 
elsewhere, are yoluntary unions with 
certain liinited ends and objects in 



view, which have often an importance 
at the first origin of the firma h^rai, 
The Municipal Court of Justice (the 
court leet) on the other hand, with its 
legal procedure, could not be limited 
to, or based upon, a private guild. 
That the mediate towns are a com- 

Earatively inferior creation, is proved 
y the rare mention of them, the in- 
significance of the places mentioned as 
such, and the small number of the 
baronial charters, when compared with 
liSOO royal charters, upon which is 
based the formation of the English 
municipal law. 

In harmony with my deductions 
Stubbs says (iii. 559): "In 1216 the 
most advanced amon^ the English 
towns had succeeded in obtaining, by 
their respective charters, and with 
local difierenoes, the right of holding 
and taking the profits of their own 
courts under their elected officers, the 
exclusion of the sheriff from judicial 
work within their boundaries, the right 
of collecting and compounding for 
their own payments to the Crown, the 
right of electing their own bailifis. 
and in some instanoes of electing a 
mayor." 
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CHAPTER X. 
I. W^ 9(be(oiiment of ifyt iSoman inilitarg prfDec. 

Upon the basis of the coanty goyemment we have just de- 
picted there ensued a change in the powers of the Crown, 
which shows with startling rapidity the material sovereign 
rights of the more modem polity. Primarily it is the 
military power which, nnder the influence of the Norman 
feudal system, presents new features in every direction. 
Once the weakest point in the Anglo-Saxon political system, 
it has now become one of the firmest bases of the Norman. 

1. The decision as to war and peace was at the close of the 
Anglo-Saxon period still frequently made by the Witenage- 
mdte, and claimed by it as a right whenever extraordinary 
services were required of the national militia. The limits of 
this right were, however, not sharply defined; it was at all 
events an established principle that the King could claim the 
right of personally summoning his own Thanes. This last- 
named right was now the universal one, since every vassal 
of the Grown and every under-vassal had become the King's 
hxmio. The military oath of fealty is now taken to the 
King's person, and holds good for his possessions abroad, 
''extra regnum'^ as is laid down in the Charta, Will. I. 8, c. 2 : 
'' Statvimus ut omnis liber honio foedere et sacramento ajffirmet 
quod intra et extra Angliam WiUelmo regi fdeles esse volunt, 
terras et honores iUius, etc., defenders** (" Select Charters," 
pp. 88, 84.) This charter has, indeed, been enlarged with 
spurious additions by a later hand, but it is probably genuine 
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in anhstance. In any case feudal service extra regnum was 
enforced by all the Norman kings, and it was not until 
after the separation of Normandy from the English crown 
in John's time that cases of direct refusal occur. The 
Norman was obliged, in the interest of his own possessions, 
as well as in that of his countrymen in Normandy, and as a 
condition of his new possessions on English soil, to acquiesce 
in the condition imposed, that of serving the King '* intra et 
extra regnum.** The Anglo-Saxon Thane had to be content if 
he retained his possessions on similar terms* 

This was certainly the hardest requirement of the new 
order of things, and one that met with a strong opposition 
from the vassals. This fact explains the events fraught with 
such important consequences at the close of William I.'s 
reign. When in the year 1085 an invasion of the Danes 
was seriously threatened, the King, by means of a land-tax, 
brought together a huge paid army of different nationalities, 
and by heavy taxation and quartering of his soldiers sup- 
pressed the opposition that was still offered him. In the 
following year all the greater landed proprietors appeared 
willingly at the review held near Salisbury to acknowledge by 
one great act of homage, that all Grown and under-vassals 
were now the King's " men." And this act proclaimed that 
the newly formed feudal militia was no popular muster, but 
an army to be summoned by the King. At the same time 
the royal prerogative of deciding the question of war and 
peace was established for all time. As an extension of this, 
the right of building castles was distinctly recognized as a 
royal privilege. The ^' casteUatio sine Ucentia" is from that 
time forward an offence threatened with the *' misericordia 
regis " and severe penalties (Hen. I. 18, sec. 1 ; 10, sec. 1), 
and use was made of it in such an extensive manner that 
William's reign marked a decisive epoch in the defences of 
the British Isle. (1) 

(1) For the Konnan military system nseful matter is also contained in 
as a whole, cf. Qneist, ^ Geschiohte des Grose's " Military Antiquities." S^e 
Self-government," pp. 61-68. Some also remarks in the *.* British Military 
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2. The equipfnent of the soldiery and the apportionment of 
the contingents was in Anglo-Saxon times the subject of trans- 
actions between the sheriff and the county assembly. These 
transactions now assume a different form. The Domesday 
Book laid the basis of a roll of the Grown vassals. According 
to the extent and the nature of the productive property it 
could be computed how many shields were to be furnished by 
each estate, according to the gradually fixed proportion of a 
£20 ground rent. The burden of performance was laid in the 
first instance on the landed property of the Crown vassal. 
But since Domesday Bopk was drawn up, subinfeudation 
had increased, and the actual burden of performance was 
thus partly transferred to the enfeoffed under-vassal. The 
manifold subinfeudations, changes of possession, forfeitures, 
and divisions, were proved- by the charters and writs preserved 
at court, by means of which the rolls were made to correspond 
with the actual state of affairs. But, in consequence of the 



Biography " (2iid edition, 1846). The 
innoyations are the Btriot personal 
service based on property, the uniform 
apportionment according to free pos- 
session of real property, and the com- 
plete enforcement of obedience, by the 
punishments for felony, and feudal 
penalties. This strict martial law was 
introduced from Normandy. It is true 
there did not exist a military code 
which could have produced a written 
Norman feudal law. But the feudal 
system had already become defined in 
its details by the regulations of the 
dukes, and by an early established 
legal and financial administration. 
And in Normandy, too, proceeding 
doubtless from the bierarohy of the 
feudal system, and from the position 
of a conquering tribe, a class-privilege 
had become developed in outline. The 
Fran^-Norman feudal constitution of 
those times was based upon the seigno- 
rial idea, which made the great feuda- 
tory into an hereditary Seigneur over 
his under-vassals, and which in after- 
times, favoured by the influence of 
possession and similar interests, easily 
made this bond a stronger one than 
that which bound the under-vassals to 
their suzerain. In England an oppo- 



site condition of things existed. The 
possession of tiie Norman lords was a 
new one; the nationality and the 
interests of their Saxon under-vassals 
were opposed to theirs, and even 
their Norman homines were in the 
main collected from aU parts. The 
Seig^orial idea could not accordingly 
firmly establish itself here. The fiur- 
tified places the Conqueror carefully 
reserved to himself. As the Oonquest 
advanced the first care of the Con- 
queror was the building of a fortress 
in the conquered town. The exclusive 
royal right of fortifying castles, though 
doubtful in the Anglo-Saxon, is 
certain • in the Norman, period. Of 
the forty-nine castles mentioned in 
Domesday Book, only that of Arundel 
is described as existing ** tempore 
EdvoardL" The castles of Dover, 
Nottingham, Durham, and the White 
Tower in the Tower of London, in ex- 
istence at that time, are not mentioned. 
This number of strong fortifications 
with, for the most part, standing gar- 
risons, certainly exercised a severe 
Pressure upon the adjacent country. 
*he remembrance of the Norman 
" castle-men " remained throughout 
the whole of the Middle Ages. 
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numerous disputed cases and varying conditions, a perma- 
nent roll of tenures was never drawn up; accordingly, the 
number of shields to be furnished was never officially deter* 
mined. As far as we may conjecture by reference to later 
statements, the number of shields may be fixed at about 
80,000.* 

But the Yicecomites were doubtless in possession of the 
official treasury lists for their county. There was therefore 
only now needed a personal order of the King issued to the 
Crown vassals, and at the same time to the under-vassals, 
who for the purposes of the summons to arms are also 
'^homines regis,*' But since the duty of furnishing, equip- 
ping, and provisioning the troops belonged to separate estates, 
this business had to be undertaken by the government of 
the county. It was impossible to issue thousands of per- 
sonal orders directly to the individual vassals, nor were the 
great feudatories the right persons to be addressed, as their 
possessions, and with them their under-vassals and horsemen, 
lay scattered about in many counties. According to the rolls 
in Domesday Book, the estates of about 180 secular vassals 
of the Grown were situated in from two to five counties ; 
those of twenty-nine lords in six to ten ; those of twelve great 
lords even in ten to twenty-one counties, and the possessions 
of the great ecclesiastical vassals of the Grown were distributed 
similarly to these (thirty in two counties; about thirty in 
three counties; about six in from three to eleven counties). 
The procedure consisted in a mobilization order addressed to 
the Vicecomites, and couched in the following form : " Vice- 
comiti Kancim 8al!utem. Prasdpimtis tibi quod sine dUatione 
summoneri facias per totam baUivam tuam Archiepiscopos, 
Episcopos, Abbates, Priores, Comites, Barones, Milites, et libere 



* See above, p. 130 notej the state- 
ment of Segraye nnder Henry III. In 
tbe liber niger^ the number of knights 
who coold be famished by the vassals 
of the Grown in the ten counties 
south of the Thames, is given at only 
2047, and these counties apparently 
contained a fourth of the whole popula- 



tion. The official computation, accord- 
ing to whidi the soutage at the end of 
the thirteenth century was calculated, 
is based upon an estimate of 82,000 
knights'-fees ; but the amount of money 
really raised fell far short of this 
estimate (Stubbs, i 432). 
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tenentes, et omnes alios qui serviHum nobis debent sive serviiiwii, 
miUtare vel serjantim : quodque similiter clamari facias per totam 
balUvam tuam^ quod sint apud Wigomiam in crasHno S. Trini- 
tatis anno regni nostri septimo, omni dilatione et occasions 
postpositisy cum toto hujusmodi servitio quod nobis debent, paraii 
cum equis et armis eundumin servitium nostrum quo eis prmce- 
perimus, Eodem modo scribitur omnibus Vicecomitibus Angliss" 
(CI. 7 Hen. III. 8.) 

The sheriffs then issued their proclamations to all burghs 
and market-towns, commanding the vassals to present them- 
selves '' at the risk of forfeiting their fees or of severe penalty 
according to the King's pleasure." In time of greater urgency, 
and out of courtesy, special commands could be issued in 
addition directed to the great Grown vassals and the prelates, 
and these commands were served by the Vicecomes. Every 
vassal of the Grown had to see that on his estates so many 
heavy-armed men were in readiness as according to the feudal 
list it fell to his lot to furnish. The preparations for equip- 
ment and provisioning had to be made beforehand on each 
separate estate, and it was the duty of the great feudatories 
in each county to make one of their under-vassals or house- 
hold officers responsible for this. As the total number of 
the propertied Grown and under-vassals only supplied a por- 
tion of the shields required, the majority had to be furnished 
by the equipment of sons, relations, and free dependants 
{servienteSy mounted servants). Since, moreover, the Norman 
army at all times needed not only cavalry but also masses 
of infantry, the vassals were readily content to furnish, 
instead of the superfluous horsemen, a corresponding number 
of archers or spearmen. The furnishing of contingents 
thus became much more a matter of detail, and had to 
be conducted according to the county-divisions. Neither 
at the time of equipment nor in the field, and perhaps 
not even at a review, could the soldiers of a great vassal 
have presented a fixed unity, and hence the vassal's position 
as hereditary captain {senior, seigneur) could not attain to the 
importance that it did on French soil. But all these trans- 
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actions were not matters on which the Thanes of the ootinty 
were to be negotiated with as in the Anglo-Saxon period, but 
the vassal had to satisfy the royal officer that he had fulfilled 
the duties the feudal list imposed on him. (2) 

8. The command over the coUectiye feudal army belongs^ 
as a matter of right, to the King, as was the case in the 
Anglo-Saxon period. All actual leaderships are based upon 
his personal commission. According to the cavalry system 
of the feudal militia, the collected troops keep their own 
** comes atabuli** and their ** mareacaUua,^* as at the present 
day their adjutant-general and quarter-master-general. The 
constable and marshal arrange the troops into divisions and 
companies, settle disputes as to precedence and field badges, 
in the field as in the tournament ; keep the rolls of their men, 
and give certificates as to attendance, by which a proof is 
furnished to the Treasury respecting the feudal duty of each, 
showing whether it has been performed, bought off, or re- 
mitted. From these beginnings was developed a military 
jurisdiction derived from the King. But as every standing 
army strives to transfer to the civil community the military 
organization, the same was the case in a high degree with the 
feudal militia, service in which was based upon real estates. 



(2) As to the recrniting of the 
tenants see Grose, "Military Anti- 
quities " (L 65). Thomas, '* Exchequer " 
(p. 53). The orders issued to the 
Boeriffs calling upon them to summon 
the troops appear to be uniformly 
framed. (Madox, i. 653, 654.) Failure 
to appear is in the case of the higher 
clergy only punished with heavy 
flues (amerciaments) — for instance, 
with sums of 100 marks in silver; 
in the case of secular vassals depri- 
vation of their estates appears to be 
the immediate consequence. (Madox, 
L 662, 663.) In addition to the per- 
sonal service of the Crown vassal, the 
prescribed number of heavy-armed 
troops had to be faroished, for whom 
the expression **8ermerUe8** becomes 
gradually the prevailing one. (Hey- 
wood, 129.) As a proof of the fulfilment 
of military duty, either a certificate 
from the commander-in-chief would 



serve, or from the constable, the mar- 
shal, or one of his lieutenants de- 
puted for this purpose, or the " rotuli" 
of the war office. (Madox, i. 656, 657.) 
Persons possessing a fraction of a 
knight's fee, do duty for a relatively 
short time ; for instance, the half of a 
knight's fee is computed at twenty 
days each year. As early as in the twelfth 
century these sub-divisions extend so 
far as one-twentieth of a fee, in which 
case evidently only the honorary rights 
of the Grown vassal, and not his per- 
sonal service, are concerned. That even 
clerics were sometimes summoned in 
person is proved by a writ (printed 
in Bymer), addressed to the bishops 
** eo quo ainguli, tarn praslati quam alii 
in propriis penonis venire debeant, cid 
defeneionem coronm et reqni noetri " (41 
Hen. lU.). As a rule it is only said 
that the prelates have to send ^^militei 

8U08" 
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The more the vassallage began to feel their importance as 
a great war-guild and dominant class, the more argent was 
their demand to have their constable and marshal for the 
whole feudal army when upon the peace footing, as the feudal 
militia in Normandy had long had its hereditary constable 
and marshal. 

After long hesitation this point was conceded. Under 
Stephen, perhaps even somewhat earlier, a constabularia and 
a war marshalship appear established for the whole feudal 
army,, endowed with certain distinctions and fees. Over the 
army in the field, however, the King reserved to himself the 
personal command, in addition to the right of appointing 
the commanding constable and marshal. The official system 
extended to the inferior commands, to which the names 
" c<mBtahularia " and " constable *' were universally applied 
from the highest ranks down to the lowest. Certain limita- 
tions only were recognized in respect of the appointment, by 
the King, of men chosen from the ranks of the greater, 
middle, and inferior vassals. The maintenance of these limits 
was rendered necessary by the indispensable military retinue 
which accompanied the higher commanders, and not less by 
the esprit de corps which was rapidly developing among 
the feudal militia. The skilled service of the cavalry re- 
quired the practice and training of years, if possible even 
from boyhood. The system of knighthood, with its admission 
to full honours, and with the degrees of knight, esquire, and 
page, was after the Crusades uniformly developed in England. 
The tournaments flourished under Stephen and Richard Coexir 
de Lion. From the obligation to full knight's service naturally 
arose the obligation to take up the dignity of a knight, and 
from time to time royal writs were issued to the Crown vassals, 
" ut arma capiant et se mUites fieri fadant, sicut tenementa 
sua quse de nobis tenent diligunt '* (Rot. cl. 19 Hen. III.). (3) 

(3) As to the oommand of the feudal the cavaliy are found already in the 

militia, see below, cap. 16, ** the great Anglo-Saxon period. (Turner, •* History 

offices ; " and the " Peerage Reports " of the Anglo-Saxons," iii. 73-75.) In 

(iii. 199b). Beginnings of the guild the An^lo-Saxon records, *' Cniht " is 

system and the *' mastez^s rank " in a tolerably frequent term for the mar- 
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Under the firm hand of a martial monarch this Norman 
feudal army presents an imposing picture, and comes into 
the foreground as the actual basis of the political and social 
system. With this military organization the Norman kings 
became, as none had been since the withdrawal of the Boman 
legions, lords of the whole land. This military force, assisted 
by the numerous and strong works of defence, dominates alike 
the western Britons and the northern neighbours, puts an 
end once for all to the Danish invasions, and turns England 
into a really united State, possessing in point of power the 
promise of a great future. In spite of all its outward pomp 
■and personal bravery, this feudal army suffered from the 
•defects inherent in all feudal militias — imperfection of dis- 
cipline, tactics, supplies, and transport, and the want of 
weapons effective at long distances. It was also probably 
never collected together for important service, but was only 
employed in divisions and at long intervals in wars upon 
the J Continent and border-wars, or to suppress isolated in- 
surrections. But one thing was especially wanting in Anglo- 
Norman feudal soldiery, a characteristic feature of the feudal 
militia of the Continent — the " territorial" connection between 
the under-vassals and the great feudatories. This defect 
resulted not only from the scattered position of the great 
feudal estates, but still more from internal dissensions. For 
several generations the former Saxon Thane did but reluctant 



tial foUowers. BtiU, a single instance 
of the conferring of the knight's digpaity 
ia no pioof of a military system or a 
privilege of rank formed from it. 

Not until the time of the Crusades 
is a powerful influence upon military 
and social life acquired by the knightly 
order. As to the royal ordinances 
affecting the tournament under Richard 
CcBur-de-Lion, see Lappenberg-Pauli " 
<iiL 280). This, moreoyer, as weU as 
the custom of "dubbing the knight," 
is made a source of revenue. Out 
of the royal charters of the earlier 
Norman period, "armts et equi3 se 
hens iTistruant,** the practice of the 
^Treasury about the middle of Henry 

VOL. I. 



in.'s reign, deduced the maxim that 
every vassal, even the under-vassal, 
is as a hoTno regis bound to cause 
himself to be knighted at court, paying 
the fees for the dignity under a penalty 
for neglecting to do so. (Madox, i. 510.) 
Hence arose the curious circumstance 
that the taking up of the knighVs dig- 
nity was regarded in England as a 
burdensome duty, and one which the 
majority endeavoured to escape, being 
contented with their dignity as ** tew- 
tarii ** (esquires) in the feudal scale of 
dignities, their maxim being '* sufficiens 
honor at homini, qui digntu honore est 
(Coke, ** Inst," i. 231, 233). 



M, 
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service as an nnder-Yassal to the Norman lord who had been 
forced upon him* And with the majority of the Norman 
mider-yassals the case was no better, they being a collection 
of Frankish horsemen and farmers, who now figured on 
English soil as lords, *^ rade upstarts, almost crazed by their 
sudden promotion, marvelling how they had attained to such 
a position of influence, and thinking they could do as they 
liked " (Ordericus, iv. c. 8). Beal loyalty between the small 
and great vassals was thus, in the early Norman days, almost 
impossible ; and with the decay of the royal authority under 
the usurper Stephen, the small vassallage broke up into a 
violent irregular soldiery. The military state still lacked 
national unity. 

These weaknesses of the feudal militia, and the ever-recur- 
ring conspiracies of the great vassals, caused the revival of 
the old Saxon national militia more than a hundred years 
after the Conquest. Disunion in the royal family itself, the 
influence of the Crusades, the evil example of Normandy and 
France, and the dissensions with the Church, at that time all 
combined to make the feudal array an untrustworthy force, 
against which the King himself sought for some counterpoise. 
In accordance with the established principle of the Norman 
crown, the old right of summoning the national defence 
(fyrd) had never been abandoned. This force was once called 
together by William Bufus, although primarily only for the 
purpose of extortion. (Huntingdon, a. 5, Will. II.) In the 
North Country the national militia, under Archbishop Thur- 
stan, had won the battle of the Standard against the Scotch, 
and again in 1178 the popular army of Yorkshire, under 
the command of the faithful barons, had warded off the 
Scotch invasion. This was followed (1181) by the new legal 
ordinance of the Assize-of-Arms (27 Henry II.), which con- 
tained the following provisions. Each owner of a knight's 
fee (not merely as tenant, but by virtue of the universal duty 
of the community) is to possess a suit of iron armour, a 
helmet, a shield, and an iron lance, and moreover every 
knight is to have as many suits of armour as he has knights* 
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fees* Every secular freeholder, possessing in movables or 
rents sixteen marks, shall in like manner possess a suit of 
armour, helmet, shield, and lance. Every freeholder of ten 
marks in goods or income shall have a breastplate without 
arm-pieces, an iron helmet, and a lance. All burghers and 
other freeholders shall have a stuffed jerkin and iron helmet, 
and a lance. Each shall swear the oath of allegiance, and 
that he will keep these weapons for service at the King's 
command, and in loyalty towards him* These weapons may 
not be sold or pledged. In the hundreds and hamlets district- 
commissions (consisting of men possessing not less than six- 
teen marks rent in land, or ten marks in movable property) 
are to be appointed, to assess property for the land army. 
Boyal Commissioners are on their journeys to make lists of 
the names of those bound to this duty, and to swear them in 
to obey the royal ''assize." Freemen only are mentioned, 
and it is expressly laid down that only freemen shall be per- 
mitted to take the military oath. Apparently officers (con- 
stables) had already been appointed in the several hundreds, 
for this militia, which was a force not dependent on feudal 
tenure. 

With the general summons of the liheri homines thus 
established — ^the national army revived on a new legal basis 
— ^there could also be combined the summons of the feudal 
militia, as was actually done in a case of great war-peril in 
the year 1217. (" Select Charters," 843.) 

In another direction also, at about the same time, the 
national influence of the insular position of the country, the 
climate, and the mode of life made itself felt among a portion 
of the feudal tenants. The conquering race had long felt 
itself secure in its possessions. For more distant warlike 
expeditions upon the Continent a uniform levying of English 
feudal forces appeared neither equitable nor, in consequence 
of the short time of service, feasible. Hence, from the time of 
Henry II., remissions of feudal service began to be purchased. 
Varying at first, by degrees a scale for this so-caUed scutage 
(scutagia) became fixed ; and thus the feudal military system 
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enters into the province of the financial control (see cap. 14), 
as the basis of a new system of taxation.! 



t The origin of '^Bcniage" in 8ati»- 
faotion of militaij servloe after the 
reign of Henry 11. is ciurefally given 
by Madox (i. 625 et ieg. and 642 et teg.). 
(See below, cap. 13, see. yL) In the 
second year of Henry II., for the first 
time, the Prelates were, on the occasion 
of a campaign against Wales, allowed 
to pay twenty wlidi on each knight's 
fee instead of furnishing a horseman. 

In 5 Henry II. the secnlar vassals 
also obtain permission to pay two 
marks for each shield instead of doing 
service. From this time a satisfaction 
of feudal service by Mcutagia becomes 
more frequent Where small sums 
were demanded, the commutation ap- 
peared as a favour, which for a long 



time was not forced on the reoipientB. 
But later, when the taxes were fixed 
at a higher rate, and the demand for 
scutage was more frequently made, 
the time of Magna Charta drew near, 
when the King was obliged to consent 
to negotiate with his Grown vassals on 
the subject of assessing the seutagia, 
Difierent from this, and ooourring 
both earlier and later, was the admis- 
sion of a substitute in cases of spedsl 
hindrance, as to which a money pay- 
ment (fine) was mutually agreed on 
in each individual case, under the 
heading, **ne trafutfreUtU^ pro rema- 
nendo ab exereitu, ne abeat cum rege^ 
etc. (Madox, i. 657, 658). 
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CHAPTER XI- 

II. ^]^e Bebelopnunt of tj^e Jtonnan ^ubtctal ^ofnet. 

The judicial system, as the most permanent part of all 
political organizations, was least affected by change in the 
transition to the Norman period. Immediately after the first 
preliminary settlement of affairs, William solemnly bound 
himself in the fourth year of his reign, *' to maintain the good 
and well-tried laws of Eadward the Confessor,'* merely except- 
ing certain changes that had become necessary. (Sax. Chron. 
A.D. 1070.) It is said that he appointed twelve men versed 
in the law to make a collection of all such laws and customs 
as were in use in the time of the Saxon Kings. The Saxon 
population clung to that promise out of affection for their 
national system of law, and with all the more jealousy, because 
it afforded a guarantee of personal freedom against the tyranny 
and violence of the Conqueror and his followers. In all 
historically authenticated cases it is apparent that William 
acknowledged the ancient judicial system; that he wished to 
do justice, and that he perceived therein a means of main- 
taining and consolidating his new kingdom. From the time 
of Henry I. that promise is periodically repeated. In the 
meaning and language of the time, it was imderstood to 
embrace the " lex terrse,'' that is, the whole legal system, in- 
cluding criminal as well as civil law, procedure as well as 
positive law. The promise meant : ^' Bight shall be spoken 
by the same persons, and for the same persons, and according 
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to the same forms and principles as in the Anglo-Saxon 
days." * 

Justice is accordingly dealt out by the same persons ; that 
is, the Norman Yicecomes, as Justiciary, steps into the 
place of the Saxon Shir-gerefa, and periodically holds the 
customary courts in the county and hundred. The jurors are, 
as in the Saxon days, the freeholders of the county. 

A decree of Henry I. (Charters, 108) confirms this with a 
royal reservation. " Sciatis qtiod concedo etprsedpio, ut a modo 
comitatus mei et hundredo in iUis locis et iisdem terminis sedeant, 
^icut sederunt in tempore regis Edwardi, et non aliter. Et si 
amodo exurgat placitum de divisione terrarum, si est inter 
barones meos dominicosy tractetur placitum in curia mea, Et si 
est inter t-avassores duorum dominorum, tractetur in comitatu. 
Et Iwc duello fiat, nisi in eis remanserit. Et volo et prsecipio, 
tit omnes de camitatit eant ad comitatus et hundreda, sicut 
fecerunt in tempore regis Edwardi.^* 

The collection of laws known as the Leges Henrici 
Frimi, repeatedly represents the county courts as assemblies 
similarly composed to those of ancient times. Formerly the 
Hundred Court was composed of freeholders, but in the County 
Court the Thanes were ^ the regular judges, and the ordinary 
freemen only participated as assistant judges, or as mere 
bystanders. In the place of the Thanes stand now the Crowns 
and under- vassals and the greater freeholders in their capacity 
of free landowners. The customary legal system makes them 
therefore judges: ^^ Regis judices sunt barones comitatus, qui 



* Aa to the consecntiye liistory of 
the Anglo-Norman judicial system, 
Dugdale's treatise, ''Origines Juri- 
diciales,*' contains only antiquarian 
matter. Equally perplexing are the 
scattered remarks in Spelman^s '* Glos- 
sarium." More to the point, but often 
hazardous, is the sketch in Spence's 
*' Equitable Jurisdiction," vol. i. pp. 
d9-127. A better treatment of the 
subject begins with Edward Foss's 
work, "The Judges of England" 
<London, 1848-64, 9 vols. 8vo). The 
merits of the German treatise by 



Biener, " Das Englische Geschwomen- 
Gericht," 1852, 1855, 3 vols., and the 
treatises of Brunner, GundermanD,and 
others are very great It is now well 
established that King Eadward never 
published a special code of laws, but 
that by the '* Leges Eduardi" is meant 
the customary law of the country at 
the close of the Anglo-Saxon period. 
This is proved by the expression of 
William of Malmesbury (Gest. Beg. ii. 
11), **fum quod tUe statuerit^ ted guod 
ohiervaveriL** 



The Development of the Nornian Judicial Power. 167 



liberas in eis terras habent / mUani vero vel cocseti, vel qui sunt 
hicjusmodi viles et inopes personsB, non sunt inter jtidices nuine" 
randi " (Hen. Lc. 29).** 

The same actions are now heard before the Norman Yice- 
comes as were formerly heard by the Saxon Eorl and Shir- 
gerefa : " amnis causa terminetur in comitatu vel hundredo vel 
Iwlimoto sacam hahentium'* (Hen. I. c. 9, sec. 4). In like 
manner the regulations touching suit of court, show that 
the County Court is to be the proper court for the highest 
as well as the lowest classes : '' Intersint autem episcopi, 
comttes, vicedomini, vicarii, centenarii, aldermanni, prasfecti, 
praspositi, barones, valvasores, tungrevii et casteri terrarum domini 
diUgenter intendentes " (Hen. I. c. 7, sec. 2). The duty of 
the vassals to do suit of court (secta) was a feudal duty^ and a 
Saxon custom at the same time ; but representation was 
early recognized: "«i dapifer ejus legitime fuerit ; si uterque 
necessario desit, propositus, et sacerdos, et quatuor de melio-* 
ribus vilia adsvnt pro omnibus, qui nominatim non erunt ad 
placitum submoniti (Leges Hen. I. c. I. cit. sec. 7)* 

The procedure of the tribunals which the Saxon freeholder 
here sought, was the ancient one, with the Saxon writ of 
summons, outlawry, security, compurgators, and trial by 
ordeal. The Norman, on the other hand, preferred a pro- 
cedure which, furnished with formal pleadings, generally 
appealed to the duel as ultima ratio. The rule of law 

** Hence we have at first the old The degrees in the fendal regiine 

composition of the Hundred Court came into consideration in the legal 

with its freeholders, the County Court system only in one special point, that 

with its Thanes, in whose place now no undcr-yassal shall be a judge in a 

fitand hardly more than four hundred matter touching his feudal lord (Hen. 

Crown yassalB and the subtenentes 32, cap. 2), a rule which establishes 

of Domesday Book. A limitation to the principle of the legal equality of 

Crown yassals alone, which has been Crown and under-vassals as pares 

often asserted, is perfectly untenable : in the County Court. As a fact in 

noHundredCourt,andnotmanyCounty the province of the judicial system a 

Courts, couM have been sufficiently difference between (hrown and under- 

oomposed of the existing number of vassals is avoided in the expression 

the ienenUs in capUe, The subtenejUes used to denote them, which embraces 

of the Domesday Book are only to all freeholders alike, **Zt6ere tenentes 

A small extent invested subvassals, et qui sequuntur curiam de comitatu in 

but they were beyond aU doubt comitatu^ etc. "Coram baronihus, 

iibere tenentes, according to the mean- mUitibus et omnibus libere tenentibus 

tng of the Anglo-Saxon constitution, tfjusdem oomitatus/* 
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which was needed to decide between the two systems had to 
be determined by royal direction. One chief pointy the proof, 
the Conqueror had abready settled according to a jtis 
sequum (Carta Will. c. 6 ; Charters, 84). But this was, after 
all, only a chief point. Moreover, a trial which took place 
with judges, lawmen, suitors, and compurgators, each of 
whom claimed their customary law, whilst no party so much 
as understood the language of the other, was sure to cause 
for a long time a terrible confusion, in which partiality and 
corruption were not wanting. At all events, in this mixed 
law, we find an arbitrariness on the part of the magistrates 
both in procedure, proof, and judgment ; and a venality 
that even allowed the ordeal to be avoided by a money 
payment* With the poor the procedure was somewhat 
summary. 

The law to be applied was, as imderstood by the Norman 
and Anglo-Saxon litigants and judges also, heterogeneous. 
After long fluctuations the necessity for a unity in this re- 
spect brought about an arrangement, according to which 
personal property was generally governed by the Saxon law, 
real property by the Norman feudal law, whilst the personal 
family law stood under the influence of the Church. Espe- 
cially in the law of inheritance did the two systems clash. 
The Saxon declared an equal right of inheritance in all the 
sons ; Norman custom and the necessities of the knights' fee 
led to the right of primogeniture. A middle course lay in 
the maxim: ^' Primum patris feodum primogenitm JUius habeat; 
emptiones vero et deinceps acquisitiones svas del cut magif 
velit '' (Leges Hexi. I. c. 70). In the end the Norman law 
triumphs with regard to landed property ; only where 
numerous old Saxon owners of the soil dwelt close together, 
as was the case in Kent, an equal division of the land 
amongst all the sons (gavelkind) remained a local custom. 
But it is evident that it was no longer the judgment of the 
pares, but only regulations of higher authority (in later 
times the judgment delivered by the royal justiciaries), that 
at this period were capable of laying the foundation of the 
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English '^ Common law " as a universal law for all 
classes.*** 

But together with the retention of the laws of Eadward 
the manorial courts were also retained, as was taken for 
granted in the law-books, and emphatically recognized in 
the '^ Carta Henrici I." The manorial courts already existing 
coincided with the customary rights of the Norman feudal 
lords; though these latter were in some particulars more 
extensive. In the mixed law which resulted, a feudal idio- 
matic phraseology prevailed {e.g. the term " curia baronum ") ; 
yet here the state of affairs, partly old and partly new, 
required to be separated from one another. 

1. As a matter of course, the occupier of a manor claimed 
jurisdiction over his viUani, a jurisdiction extending over the 
transfer of property, all disputes arising in consequence, the 
reservation of services and performances, and disputes of 
the tenants among themselves. Later legal language calls 



*** The question as to the form of 
the procedure before the Norman Vice' 
eomea will always be a most difficult 
one to solve. (Biener *' Engl. Gesch- 
women Gericht," i. pp. 52-56.) At aU 
events the old tradition that the Con- 
queror banished the Anglo-Saxon lan- 
guage from the courts is erroneous. 
The charters of the first Norman kings 
are issued in the Anglo-Saxon lan- 
guage as being the language of the 
country, a language wkich William 
himself endeavoured to acquire. Latin 
was employed as an official language 
only; all official transactions of i£e 
Exchequer, aU judicial rescripts, aU 
reports of the oldest law suits, all re- 
cords of the curia regis itself, even 
nnder Biohard I., are couched in the 
Latin language. It was evidently not 
the intention of the Conqueror to ac- 
knowledge his Norman feudatories as a 
ruling class, by recognizing their dialect 
as the language of the country. It 
was generations later before the French 
language occasionally appears as the 
official language of royal ordinances. 
French was spoken in the courts, but 
this was a matter of necessity, seeing 
that the Vioecomitea and the secular 



great officers of the realm were for th» 
most part Norman knights. Hence 
arose the important position of the 
clerks and under-officials as inter- 
preters and advocates ; hence also the 
early development of a class of inferior 
attorneys can be explained. A trial 
carried on in Fronchi^ with an Anglo- 
Saxon under-vassal or farmer, would 
have been quite as difficult in the 
eleventh century as in the nineteenth. 
In the country and local courts litiga- 
tion was probably carried on in a 
curious jargon, about as confused as the 
rules of law were themselves. Only in 
the central courts the technical framing 
of the procedure, and the appoint- 
ment of Norman lords as judges, 
brought about an early ascendency of 
the French tongue, which again later 
penetrating from the curia regis down- 
wards, formed a French legal lan- 
guage. How the procedure in the Boyal 
High Court became formed under the- 
influence of the clerks of the court 
and the attorneys at the close of the 
twelfth century is clearly shown by 
Glanviirs legal works. (See Pliillips'* 
History of English Law, ii. 97-334.) 
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this old manorial court sitting in civil canses the ^' cus- 
tomary comi;/' and centuries elapsed before the practice of 
the courts allowed the peasant class the right to bring an 
action for recovering their property in the royal courts. 

2* The Anglo-Saxon rule, especially under Gnut, had already 
extended the manorial jurisdiction to the aUodiariu The feudal 
system now introduced the principle that to the mesne lord of 
the soil belongs also a judicial control over the land of his 
grantees. In consequence of this, the Norman landlord ap- 
pears also to have claimed a subjection to his authority of 
the freeholders who had been attached to the fee of a vassal, 
rendering contributions, protection moneys, or performances 
analogous to the under-vassals. The practice of the Ex- 
chequer regarded the " right to suit of court and service " on 
the part of the independent small landowners as naturally 
included in the grant of the Grown fief. '' As soon as a man 
found himself obliged to do suit and service in the court of his 
stronger neighbour, it needed but a single step to turn the 
practice into theory, and to regard him as holding his land in 
consideration of that suit and service " (Stubbs, i. 189). The 
private jurisdiction over the liber e tenentea that thus arose, 
was now called ^^ curia haronum^' ("court baron"), and it is 
apparent from later circumstances that the Norman adminis- 
tration uniformly recognized such an institution, at least for 
the disputes of the tenants among themselves. The mode 
of procedure was left to the custom of the individual localities. 
*' Placita cujusque curias secundum constvettidines suas agitantur* 
Solent autem placita ista in curiis dominorum deduci secundum 
rationahiles consv^tudines ipsarum curiarum, quse tot et tarn varise 
ut sunt, in scriptum de facili reduci non possunt " [(Glanvill^ 
xii. 6). The law books, therefore, pass by the procedure of 
the Gourt Baron in silence, but teach as an established prin- 
ciple that it exercises a civU jurisdiction analogous to that 
of the Hundred Gourt, in real actions as in actions of debt. 
It was not until later that personal actions became as a rule 
limited to petty matters not exceeding forty shillings ; before 
bringing a principal action concerning a ^'liberum tene- 
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mentum " the plaintiff was obliged to sue out of Chancery 
a " breve de rectOy'* acknowledging the judicial authority of the 
King, and his lordship paramount over all landed property^ 

8» The manorial courts of later Anglo-Saxon days also 
exercised a criminal jurisdiction to an unequal and often to 
a very wide extent. Beyond this, according to the principles 
of the feudal law, the lord of the fee claimed for the curia 
Jeivdalis a certain criminal jurisdiction over the under- vassals, 
or at all events a right of distraint on movable goods, for 
the purpose of maintaining military discipline. Both prin^ 
eiples appear blended in the Korman administration, forming 
a uniform and inferior criminal jurisdiction of the curia 
baronum over under-vassals, libere tenentes, and farmers. 
This criminal jurisdiction, however, is confined to small 
offences and thefts in flagranti. Por financial reasons all 
the heavier cases were reserved to the King, and grants 
of more extensive rights were, from the Anglo-Saxon period, 
for the most part restricted.! 



t As to the system of the Norman 
^urim haronum, see Biener, "Geschichte 
tier Geschw. Ger./' i. 48-56. The 
Utter jurisprudence distinguished under 
technical numes the various component 
ports of the Manorial Court. The civil 
jurisdiction over nnder-vassals and 
freeholders in regard to their depen- 
dent lands was called Ck>urt Baron ; 
the Manorial Court, in its original 
Jurisdiction over those living upon 
Hefland and domestics, was called Cus- 
tomary Court The Court leet, finally, 
was a royal police court over all living 
upon the land, first instituted by later 
grant. The Leges Henrici I. employ 
for the Manorial Court the term *^ Hal- 
limotum" (Hen. 9, sec. 4; 20, sec. 1 ; 
57, sec. 8 ; 78, sec. 2), which seems to 
belong to the more modem feudal lan- 
gniage. The most frequent expression is 
**• saca et ioea." The Leges Henrici L 
cap. 20 contain first of all the general 
rule: ^* Archiepiscopi, episeopi^ comite^ 
etaliaBpotesUiteSy in terris proprix potes- 
taiis nuBy saeam et tocam hclbent, tol et 
Iheam et infangenOieaf ; in eaterit vera 
per emptionemy vel camhitumem, vel 
quoquo modo perquisiiiB 8oeam et saeam 



Jiabent, in ecuuia omnHms, et TuiUimotis 
pertinentibus, auptr e\i09 et in suo, et 
aliquando super aUeriua homines.** Of 
course, the i^ing has also the same 
manorial jurisdiction over his own de- 
mesnes: ** omnium terrarum, quas rex 
in dominio suo hahet socam hahet ; qua' 
rundam terrarum maneria dedit^ sed 
socnam sibi retinuit singularem et com- 
munem. Nee sequitur socna regis data 
maneria, sed magis est ex personis" 
(o. 19). The later Anglo-Saxon deeds 
of grant contain the clause: ''^ooncedo 
ei lihertatem plenariam, id est saeam et 
socam, tol et theam, et infangenethef, 
mohbrich, hemsocnejforateiU" (cf. Cod. 
Dipl. iv. 167). That the hense of the 
words was no longer clearly understood 
was no hindrance to, but rather a good 
reason for, retaining them as a formula. 
When the Norman Kings (as Henry I. 
on his ascending the throne) were 
obliged to meet their Crown vassals 
with friendly assurances, the manorial 
rights formed primarily the subject of 
these promises : " Saeam in terra et in 
aqua, in silvis et in campis, tolnetum et 
team, grithbrecam et hamsocnam, fore- 
steaUum et infangthief, et in fugitivo- 
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However well ordered these judicial arrangements might 
appear externally^ their inner life was defective and disordered. 
The greed and arrogance of the Norman vicecomites and 
vassals made these courts places of arbitrary dealing and 
oppression. The rules of court and of law to be applied were 
for many generations contradictory; the judges were kept 
asunder in various ways by national antipathy. The Con- 
queror had intended to have the more important customs of 
each county determined by conunissioners ; but this work 
could not be carried out inconsequence of practical difficulties. 
The private codes which were formed at the same time were 
entirely inadequate for the task. The conflict of the legal 
conceptions of different nationalities left a wide field open» 
which the partiality of the Norman country magistrate and 
bailiff took advantage of for his countrymen and compeers, or 
for the highest bidder. It is only from the occasional inter- 
ference of the King, and the partiality of the vicecomites, 
which is mentioned as a matter of course in almost eveiy 
contemporary narrative, as well as from the general detesta- 
tion in which the office is held, that we can conjecture what 
manifold injustice is hidden behind the silence of history. 
These internal defects bring the Anglo-Norman judicial system 
into a state of agitation, which by a continuous process of 
pressure from the lower upon the higher class brings about 
a centralization of justice, in the following order. 

I. Wbt local courts become gradually limited. As private 
rights of the landlord (rights of property) they still exist 
unabridged, so far as the jurisdiction of the manorial courts 
over the villuni extends ; that is, as a " customary court.'* 
The jurisdiction of the curia baronwn, on the other hand, is 
regarded as a personal grant, and can accordingly be refused, 
'^non sequitur socna regis data 7iianeria, sed magis est ex 
personis " (Hen. I. c. 19). For financial and political reasons 
the royal authority (different from that on the Continent) 

rum receptionem super eorum proprios ipsum exquirere deherent ei super tarn 
homines intra hurgos et exiroy tarn plene muUos tanorum quot ego eis concessi** 
et tarn directe, quam meiproprii ministri (Lye's Saxon Diet., App. Chart No. 6). 
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impeded every development of the court baron, and without 
attacking it in principle, gradually neutralized the judicial 
power of the mesne lords. Different circumstances tended to 
this result. 

(a) The scattered position of the lords' possessions rendered 
it an exceedingly difficult matter to form great feudal manors 
in consequence of the great distances (Hen. I. c. 5S). The 
principal seat of the lord, the ** caput baronise,'* might well 
be a place of meeting of the under-vassals for festivities, 
investitures, and the like, but could be no baronial court for 
the collective vassals, no *' cour de baronie ** in the French 
sense. A court baron of this description was more important, 
as numerous under-vassals and the personal presidency of 
ihe lord could be added to the ordinary freeholders. But the 
judicial power of the great feudal lord, as far as can be proved 
by documents, was only an aggregate of manorial jurisdictions, 
not different in quality from the jurisdiction of a manor. ff 

(b) To this was added the superintending and rival power 
of the King as the highest judge in the land, which in the 
spirit of Norman administration was zealously exercised on 
account of the perquisites. The Exchequer records show that 



tt The owners of the^greater lord- 
ahips, BTUTOiinded by the officials of 
their households, held solemn feudal 
oourts (Madox, i. 101), and in their 
documents made use of a style analogous 
to that of the royal administration of 
justice : such expressions as " Dapifero 
meo et omnibus haronibus meis et 
hominibuB meis Francis et Anglis" are 
frequently to be found in the ** Monas^ 
iieum Anglicanum" and in the 
**Formulare Anglieanum.'* But the 
scattered position of their lands did not 
permit in practice of any other relation 
than Uiat of intermediate Grown 
vassals. The under-vassals could not 
come from distances of twenty or a 
hundred miles to their feudal courts, 
in order to hold sittings once a month, 
after the fashion of a hundred court. 
With the caput baronies the juris- 
diction of several contiguous manors 
was often united (Heywood, 148) ; but 
it never went beyond the scale of a 
plurality of manors. ** Although an 



honor consists of many manors, and 
there is for aU the manors one court 
only held, yet are there quasi several 
and distinct courts for several manors" 
(Scroggs, 81, 82, cited by Soriven on 
Copyholds, 6). Regarding the de- 
fective nature of the manori^ means of 
execution, see Scriven, vol. ii. 757. As 
to the lending of lawmen, which in 
later times no longer occurs, see Ellis, 
i. 236, 237. By the statute. Quia 
Emptores^ 18 Edw. I., the development 
is legally curtailed. In the rare cases, 
in which in later times the King 
makes an hereditary grant of the 
administration of a hundred, this is 
done with reservation of the jurisdiction 
of the Boyal Judges and Sheriffs. A 
request of the landlords to have their 
own prisons was refused by the Statute 
of Merton : ** Magnates p'etierunt pro- 
priam prisonam de iUiSj quos caperent 
in parcis et vivariis suis. Quod qui' 
dem dominus rex contradixit, et idea 
differturr 
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judicial mandates proceeding from the royal court very early 
admonished the feudal courts to administer jastice under the 
threat that in default the supremo power would intervene* 
The *^ writs of right " directed to the small patrimonial 
courts were openly issued, as letters patent, and were 
despatched by the Yicecomes. They contained the regular 
clause, '* et niaifecerig, vicecomes hocfadat, ne amplius clamorem 
audiamus pro defectu recti.'* Every defect in this customary 
judicature was made use of for the same purpose. The right 
of distress which belonged to the mesne lord is only a 
sequestration without the right of sale. In cases of execution 
the King must accordingly be appealed to, and the matter 
given over by writ to the sheriff to be further dealt with. 
Every complaint, that the manorial court refuses justice or 
does not properly administer it, transfers civil as well as 
criminal matters to the Royal Court ; in like manner appeals 
by "writs of false judgment." Where the manorial court 
has not been properly composed (which often occurred, owing 
to the scattered position of the estates), the matter at once 
devolved upon the Royal Court. All attempts made to form 
a superior jurisdiction of thjB greater feudal courts over the 
sentences passed by a smaller curia, are finally cut short by 
the Statute of Marlebridge in the rule, '^NiiUns de castero^ 
{excepto domino regio) teneat placitum in curia stia de falser 
jvdido facto in curia tenentium suorum ; quia luijusmodi placita 
specialiter spectant ad coronam et dignitatem domini regis.'* 

(c) Decisive reasons were also contained in the nature of 
the law that was to be applied. After the lapse of a century, 
the administration of justice had become concentrated in a 
class of professional judges. Compared with this arrange- 
ment the formation of the private courts became more and 
more insuflScient. In like manner the mode of taking evidence, 
especially the procedure with compurgators, *' legis vadiatio" 
became less and less practicable. Whilst in the royal 
tribunals a reform adapted to the times was introduced, which 
developed a civil jury, and somewhat later a criminal jury, 
they were still denied to the private courts, the insignificance 
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of which rendered such reforms for the most part inapplicable. 
The fact that the private courts remained npon their old 
basis, whilst an untiring legislation brought the Boyal Courts 
important improvements, also contributed to the unavoidable 
decay of the former. 

id) When in course of time great lordships reverted to the 
Crown in consequence of escheat or forfeiture, these extensive 
judicial powers were in the re-grants frequently withheld; 
and generally the sub-vassals were made immediate vassals 
of the King. By this means, and also owing to the ultimate 
interdiction of subinfeudation, the courts baron lost their best 
lawmen. It was next assumed that where there did not remain 
at least two freeholders to compose the court, their jurisdiction 
was suspendedt All these defects are seized upon by the 
higher courts, and private jurisdiction becomes merged of 
the county and royal courts of first instance.ftt 

n, ®fte (ZDountg GDourtS, fes regular country courts of the 
liberi homines of the realm, passed over unchanged, with their 
two. grades of Hundred-gemdte and Shire-gemote, into the 
Norman period. In their case also a curtailment of com- 
petence took place. 

1. The Hundred Court appears with its monthly sittings 
in the Leges Hen. I. c. 51, sec. 2, '^ Dehent autem ad singtdos 
'menses, i.e. per annum dnodecies, congregari hundreta.** In 
like manner c. 7, sec. 4 : *' Debent autem hundreta vel wapen* 
tagia duodecies in anno congregari, et sex diebiis ante summoniri.*^ 
In Henry I. 41, sec. 6, it is repeated that a hlaford shall 



ttt As a oounterpoiBe to the great 
feudal lonis, the opposite maxim was 
foUowed in favour of the towns. Lon- 
don and certain larger towns obtained 
by privilege a mayor, or a town-reeve, 
Trho apparently exercised the whole 
criminal and civil jurisdiction of the 
Yiceoomes, and entirely superseded 
him. Other towns also, in order to 
lighten their judicial duties, began to 
show a constant tendency to form a 
special court of their own, which was 
desirable for the wants of a more closely 
packed population. Such grants were 
sow made by the king, as lord-para- 



mount, by charter, according as the 
necessity of the case required, or on 
petition, and on the payment of high 
dues. In the bishops^ sees the grants 
are generally old ; in abbey lands they 
took place regularly. In certain char- 
ters of Henry II., a complete exemption 
from all interference of the Vicecome9 
is pronounced, and consequent immu- 
nity from the suit of court in the county. 
Under John grants were made in great 
numbers, which, in the order of things 
existing in those days, created, at all 
events, a special *' court lect." 
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present his accused man at the hundred. Bnt beyond doubt 
the hundred court suffered considerable damage from the 
fact that the court baron became extended with the competence 
of a hundred court to under-vassals and Ubere tenentes. The 
hundreds appear aknost everywhere broken in upon by mano- 
rial courts ; and, owing to the dissensions prevailing among 
the lawmen, give the feeblest possible guarantee to the weaker 
against the stronger. It is scarcely conceivable how, at this 
time, considering the number of the hundred courts, an ade- 
quate composition of them was possible ; but it is very easy 
to understand that the Vicecames, overburdened with business, 
had little inclination to hear, twelve times a year in each 
hundred, small civil causes which brought in only small fees. 
From the supplementary relations, which always subsisted 
between county court and hundred court, it followed that 
numerous civU actions were brought into the county court. 
That the hundred court was, notwithstanding its apparently 
small judicial activity, regarded as a regular district court, 
is explained by the tenacious adherence of the people to a 
judicial system, which was the last buttress of the social con- 
ditions of the ordinary free man. The character of lawmen 
in the hundred court remains the legal mark of the liberi et 
legates homines, who keep their position by the side of the class 
of knights, and who furnished the most numerous members 
for the later important trials by jury. 

2. The County Court, now " Curia comitatus,'* has, from old 
custom, jurisdiction in more important cases, over actions 
brought against Thanes ( now " milites*'), and other influential 
persons. Already in the Anglo-Saxon period its relation to 
the hundred court was a supplementary one. From the 
sphere of the hundred courts and courts baron, a number of 
civil causes are now brought thither. Of criminal offences, 
we find mention most frequently made of thefts and smaller 
offences {meiletss, verbera, plagas, transgressiones). The ac- 
cumulation of business brought it about that later (as decreed 
in Magna Charta) twelve sittings were held annually. Even 
the Leges Henrici 51, sec. 2, say, ^'Comitatus bis, si nan sU opts 
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amplius, congregari.'^ It appeaxs, therefore, that in addition 
to the two legal Shire-gemdtes, prorogued sittings were in- 
troduced, to which, as instituted court sittings or " county 
courts," only the interested parties were summoned. But even 
thus the county court was inadequate to settle the great 
number of small criminal cases. Hence from the county 
court a " tumu8 Vicecomitis,** " Sheriff's Toum," was separated 
off — a new institution, belonging to this period, according to 
which the Vicecomes journeys, at least twice a year, through 
the several h]indreds, and, in the capacity of Boyal Com- 
missioner, disposes of the petty misdemeanours, which were 
most practically dealt with at the places where they were 
committed. This tumus Vicecomitis is not to be regarded as 
an original institution of the hundred, but as a branch of the 
county court, by virtue of royal commission ; which is referred 
to by Henry I. c. 8, sec. 1 : *' Speciali tamen plenitvdine si opus 
est, bis in anno conveniant in hundretum suum quicunque liberi, 
tarn hvdefest, quam folgdrii, ad dinoscendum scilicet, si decaniss 
plena sint, etc.'' Similar delegations to a commissioner were to 
be found in Normandy. On these circuits the whole male popu- 
lation of the small districts appeared for police purposes, whence 
it followed that the name of people's court, "court leet," 
was customarily applied to these court-assemblies per delega- 
tUmem. Under the Norman fine and fee system there arose 
from them a local police-court (cap. 12), which was further 
a subject of grants to landowners and parishes. From the 
position of the Vicecomes as royal commissichier, it can be 
seen why the Toum is regarded as a royal court of record, 
whilst the old Anglo-Saxon county court is not one. In the 
multifarious business thus brought before them, the Vicecomites 
make use of their higher bailiffs as substitutes; the lower 
bailiffs are employed for summonses, executions, and service 
at court sittings. (2) 

(2) The oounty and hundred courta of other passages, describe the county 

have of all Anglo-Saxon institutions and hundred courts purely in the form 

preserved most faithfully their original in which the Normans found them, 

form, and we find tliat the Leges Uen- Now that the sheriff, according to the 

rici, cc. 7, 8, 14, 41, 91, and a number new arrangement, must twice a year 

VOL. I. N 
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NmnerouB and important as the oonnty causes now became, 
a diminution of their competence is very soon visible, owing 
to the royal reservation of actions touching Crown fees, and 
of the heavier criminal cases, of the extent of which we shall 
have to speak later on. In the county court also is seen 
a tendency to go higher ; the reason for which must be sought 
in the partiality of the sheriff, and, still more, in the state of 
the law and judicial decisions. The duties of members of the 
village communities to act as judges (in Germany styled 
Schoffen-VerfoBstrng) cease everywhere when compound modes 
of property and social conditions take the place of simple 
and uniform tenures. In Anglo-Norman England, the law of 
possession had from the first to develop itself out of discordant 
elements, by applying the Norman feudal law to Saxon modes 
of tenure. In like manner a unity of legal views on the part 
of the judges was prejudiced by contrasts of nationality, 
and gradually, too, by those of the modes of tenure, in propor- 
tion as provincial, civic, and ecclesiastical legal spheres came 
into daUy collision. The diversities of interests and views of 
social life, as it became settled, effaced the sense of legal unity , 
and made it necessary that the development of law should 
proceed from State authority. Decisions had here, at an early 
period, to be gathered from interpretations and analogies ; for 
a customary law based upon the '^ legal customs of the com- 
munity" would have been a different one in almost every 
county, hundred, and town, according as nationalities were 
confused and knights, freeholders, and citizens were blended 
together. In a still greater measure was this true of criminal 
law and criminal procedure, in which, for the maintenance 
of the public peace, the most important principles had to be 
modified by the higher authorities. 

in. From this internal process of decomposition can now 
be explained the position of the royal jurisdiction under the 

hold a polioe-oouit (tumtM FtuMoomttisX twioe a year; and the smaUer ooart, 

we meet (as early, indeed, as the Leges the ewria panfa hundredi, held every 

Henrioi I.) with two sorts of courts in three weeks, presided over by the 

the hundred — the neat court for the bailiff of the hundred, for the deciaioa 

Frank-pledge, the SherifTs Toum, held of petty civil oases. 
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Norman name of '' curia ISegte." Probably at the time when 
the Anglo-Saxon judicial system was confirmed, many reser- 
vations demanded by the feudal system were made. Of civil 
matters, legal disputes as to Crown fiefs were reserved to the 
King, for his personal instruction of the court ; as were like- 
wise differences as to advocatim, and the like, out of regard 
to the state of ecclesiastical relations. The ancient judicial 
authority of the King could also summon before him every 
action from the lower courts, partly on account of defectus 
recti, and partly when it was assumed that in the lower 
court impartial justice was not to be obtained. 

It was not intended by this, that for all such cases a special 
court of lawyers should be formed at the royal court. The 
majority of such cases were referred by commission to the 
county court or some neighbouring county court, as extra- 
ordinary matters, not lying within the Jirma of the Vicecomea. 
Only in case of actions against the greatest magnates, the 
Eang sometimes appointed a commission of prelates and 
vassals of the Crown, to decide the matter at court. The 
composition of the county courts, which excited little con- 
fidence, and the want of unity in the principles of law, as 
applied to rights of property, promoted an appeal to the 
royal fountain of justice; especially from the time when 
special commissioner-judges (justiciarii), who were free from 
the animosities and eagerness for fees of the sheriff, began 
to be appointed for this purpose. So soon as the way was 
thrown open, under Henry II., a flood of civil causes imme- 
diately swept into the royal court, which was now opened 
on payment of fees, to the most varied legal claims. The 
condition of things resulting herefrom is shown in the treatise 
of Glanvill, i. c. iii., where a considerable list of reserved 
civil causes appears, with the further addition ** qtiodlibet 
pladtum de libero tenemento velfeodo potest rex trahere in curiam 
9uam, quando vtdt ** (cap. v.).* 

* The jnriBdiotlon of the euria regi$ Tfttion of oivU cauaee was probably 

will be diBcaued at greater length in originally limited to the proirision in 

connection with the central adminis- the Carta Henrioi I., touching litiga- 

tration (caps. 16, 17). The royal reser- tion as to Crown fees. GlanYill, i. 3, 
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The course of criminal justice is analogous. Here also at 
first a reservation was made of certain more serious offences, 
such being in Gnut's laws reserved to the Crown from the 
jurisdiction of the private courts (Hen. I. 10). The mass 
of the reserved cases was, however, at first assigned to the 
county court for hearing. Only in cases of the prosecution of 
prelates and the highest vassals of the Crown, and even then 
only in a few cases, which are recorded in history, did the 
King make use of his privilege of administering supreme 
criminal justice through a commission of prelates and vassals 
of the Grown duly appointed ; and this criminal authority 
generally commuted capital sentences into confiscations and 
forfeiture of fiefs. But in this respect the royal reservation 
increases, and even Glanvill reckons all ''feloniss contra 
pacem regis " among the Grown cases reserved : even frays 
and brawls, if they are tumultuous in their character, '^ si 
accusator adjiciat de pace regis infracta^* (Glanvill, i. cap. 2). 
The heavy criminal offences appear now as ^^feloniss contra 
pacem domini regis,** and in regard to the mode of proceeding 
as ** placita coronas.*' A better spirit is infused into this 
portion of the legal administration by the severance of the 
farm interest {firma) from the judicial functions ; which was 
effected by the appointment of royal justidarii in the place of 
the Viceconus* The reservation of the royal right of inter- 
ference now develops into a periodical delegation of matters to 
criminal judges.' 



reckons as reseired oases : ^^pUieituin de 
'bafx>niiB, pi. de advocationunu^ questio 
etaiiu, pi. de doHbus vnde nikU, querela 
de fine faeto^ de homagiie fadendiSy de 
releviU reeipiendUy de purpresiuris, pL 
ddntU laieorum.*' Certainly, a more 
extended meaning is afterwards given 
by Glanyill's words (i. 5): **quodlibei 
placitum de libero tenemento vd feodo 
potest rejc trahere (n curiam euam, 

rndo vuU,** From the time of Henry 
begin the nnmerons oases of pay- 
ments for the acceptance of the cause 
at the royal court under the heading 
**ne plaeitet niei coram Bege de ten&- 
mentu euie ; ne ponatur in fiaeitum nin 



coram Be^e vet efu$ oapitaU JusUoiario " 
(Madoz, 1. 19 et seq.). 

** The original resenration in 
criminal matters is summed up as 
follows in the Leges Henrici, L o. 10, 
** Hxe sunt jura, qum rex Anglim sUue 
et super omnes homines habet in terra 
sua : infraetio pads regisB per manum 
vet breve datx; danegildum; f^eitun^ 
brevium vel praeceptorum ejus contemp- 
torum; de famulis sws ubieunque 
oceisis veZ injuriatis; infideUias el 
prodieio ; quicunque despeetus vd ma/t- 
Joquium de eo; utlagaria; furtum 
morte impunitum ; murdrum ; faisofia 
monetm mem; incendium; hamsoesia; 
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The reign of Henry II. is a period of transition, which in 
its centralizing spiril; brings the more important matters 
through travelling judges to the court (curia), and which also 
by forming a body of professional judges prepares the way for 
a more solid system of justice in the whole realm according 
to the principle of unity. The system of royal justiciarii 
about the middle of this epoch forms such a connected whole, 
that a special exposition of the central administration is 
needed (cap. 17}. The transition to the administration of 
justice by official and professional judges^ which did not take 
place in Germany until centuries later by the adoption of 
foreign law, was accomplished here as early as the twelfth 
century. Considering the tenaciousness with which the 
Saxon population clung to their customary law, this would 
have been almost inconceivable, if it had not been necessitated 
by the bad state of the county courts. But it also goes hand 
in hand with an entire transformation in the old participation 
of the lawmen in judging, which change, as early as Henry H., 
already begins to assume the outlines of a civil jury, and 
under Henry III. that of a criminal jury. 

The great change which here occurs depends chiefly upon 
royal ordinances, even upon quite informal instructions. Only 
in the case of a few decisive innovations did Henry II. find 
a conference with assemblies of notables by means of the so- 
called '' Assizes " advisable. Most new arrangements pro- 
ceeded from necessity, and were begged for by the litigants at 
court as a boon, and were moreover of such a technical kind, 
that the improved administration of justice could only evolve 
itself slowly and irregularly out of the practice and better 



fortMtely* etc. This passage is in part 
a translation of the Le^^es Onuti» II. 
12-15, and it is doubtful how old the 
confusedly added clauses may be. At 
the dose the author, however, adds: 
**The meaning of this reservation is, 
that the hearing of these more serious 
criminal cases does not belong to the 
general farming of jurisdiction : ' Hmo 
»ufd Dominica placita Regis nee pertinent 
Vieeeomitibua vel Apparitonbw vd 



Miniitris e^us sine definitis prxloeu- 
tionibus inflrma sua,* " It accordingly 
did not exclude the power of assigning 
all these cases to the commissioners to 
deal with before the county court, 
which was very frequently done until 
Magpaa Charta. The assertion in Glan- 
viU, i. 2, is more reliable, but it 
furnishes no proof of the exact time of 
extension* 
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spirit of the magisterial body. Though according to the 
State records as yet published, much still remauis defective, 
the following may be taken as the situation at the close of 
the period. 

The judicature had been reformed by ordinances of the 
King ; his administrative power had to a considerable extent 
remodelled law, judicature, and procedure. The arrangement 
of the court had been transferred in all important civil and 
criminal matters to the person of the Sovereign ; '' in curia 
domini regis ipse in propria persona jura decemit " (DiaL, i. 
cap. 4). 

The judicial decision in these cases rests no longer with the 
lawmen of the coxmty, but with jtistidarii appointed by the 
King, for the most part officials educated in the law, to whom, 
as immediate organs of the royal administration of justice, 
the county courts, as inferior courts, are subordinate. 

The ancient participation of the people in the administration 
of justice is limited to what in this altered order of things the 
members of the community still were, and to what they could 
perform ; that is to say, to the determination of the quastio 
facii by commission appointed for this purpose, in the form 
of a civil and criminal jury. The customary manner of 
inquisitio by means of sworn committees of the community, 
which was in use at the time of the framing of Domesday 
Book, for the purpose of deciding on the royal privileges, the 
levying of taxes, determining the degrees of military service 
according to the assize of arms, and for the actual settiement 
of local affairs, is now made use of to substitute a more 
rational mode of proof for the obsolete modes of taking 
evidence by means of compurgators, ordeals, and duels.*** 



•«» 



The development of the jury in 
civil actions hoa been fully diflouased 
and determined in all ita technical de- 
tails in the great treatises of Biener, 
Bnmner, Forsyth, and others, so that it 
suffices to notice the results. The 
connection of these technical institu- 
tiona of procedure with the political 
organization, ia important for conatitu- 
tional history. Where an energetic 



central government, like that of Charle- 
magne, or of the Norman kings, with 
its defective official system, needs an 
exact local certification, it is by the 
nature of things referred to the testi- 
mony of the viUa, the hundredum^ 
and the comitatui. This testimony 
can only be practically delivered by a 
representation of those bodies, that is, 
by a provost and four men for il)e 
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At the close of this period we find the civil and criminal 
procedure based upon a systematic co-operation of the Boyal 
Judges with committees of the community; and already in 
Bracton's treatise the more modem fundamental principle of 
the judicature is laid down in its universality *' Veritas in 
juratore, justitia et judicium in jvdice '* (Bracton, fol. 186 b.)» 
The legal decisions which are now pre-eminently the applica- 
tion of general laws, pass from the community to the official 
professional judges. But the former participation of the com^- 
munity, consisting in passing sentence^ compurgating and 
giving evidence, is reduced to the determination of the 
*' question of fact " by committees selected out of the body of 
the hundred. 

It is evident that thus the judiciary powers of the King 
have become something different from the formal and merely 
supplementary judicial office of the Anglo-Saxon sovereign. 
The King has become the *' fountain of justice " in a new 
acceptation of the term, a royal supreme judge in the most 
extensive sense, and in sense until then unknown to the 
Middle Ages. 



tnUata by the duodecim UgdUs 
homines for the hundred, and by the 
twelve or more mUiteSj etc., for the 
eomitatiu. For the greater bodies, 
thoee of the hundr^um and the 
English ''bnrghs" the number of 
twelve was fixed already in the Anglo- 
Saxon period as the proper representa- 
tion. This combination of an action 
of the government with an action of 
the local bodies was made so necessary 
by the circumstances of the case, that 
the Church with its synodal courts, and 
Charlemagne with his attempts of 
secular presentments and reeognititmes 
were obliged to take the same course. 
The material part of the innovation 
consisted, as Brunner remarked with 
perfect truth, in the fact that the 
magisterial power of itself, by virtue of 



its ofiSoe, helps to the furnishing of 
evidence, whilst in the ancient legis 
aetiones the proof was purely the con- 
cern of the parties. 80 soon as the 
principle of an ofScial determination 
of evidence (inquisitio) had for once 
and all become established, the modes 
of taking such evidence depended upon 
the constitution of the offices, and the 
official districts. In this sense a modi- 
fied introduction of the Frankish in- 
stitutions which had long been in vogue 
in Normandy took place, and these 
were now adapted to the English 
eomitatut, hundredOf and viBatsB, and 
technicaUy developed by the jurists 
of the curia regis. The action of the 
jury in criminal affairs is dealt with 
on p. 189. 
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CHAPTER Xn. 
in. ®]be Bebelopment of tj^e Norman police <!DonttoI. 

As the Anglo-Saxon sovereign, in his capacity of supreme 
guardian of the peace, proclaimed the *^ King's peace " at his 
accession, so did also the Norman kings. This proclamation 
(at all events from the time of Henry II.) was regarded as 
valid for the whole of the reign; occasions, however, often 
presented themselves for general and special proclamations 
of peace. In the oldest Treasury records we find fines of five 
marks, eleven marks, and £20, ^'pro pace fractay' especially 
recorded against Norman lords. The oldest regulations on 
this point are only repetitions of existing arrangements ; but 
in the hands of the Norman sovereigns they continually attain 
greater dimensions.* 



* That the Korman national police 
regulations are a continuation of the 
Anglo-Saxon system of maintenance 
of the peace is shown by the detailed 
referenoes of Palgraye, ii. 105 et seq. 
The differenoe between the ** Pax data 
manu regis," and the *^pax a Vioewmite 
datOf** is put forward in Henry 79, 
sees. 3y 4 ; the equal value of all imme- 
diate and mediate peace-proclamations 
in Edw. 12, sees. 1, 27; as to its re- 
action upon private feuds, see Bracton, 
i. 2. c 35, sec. 5 ; Fleta, L 3. c. 16, 
sea 16 ; Britton, 68 ; and Allen, " Pre- 
rogative,** 121. Its connection with 
the Anglo-Saxon police security, in 
consequence of the confused statements 
of the Leges Eduardi c. 20, has pro- 



voked much controversy. (See -the de- 
tailed account in Waitz, ** Dent. Veif. 
Gesch.,'* 2nd edit., 1865, p. 426-457.) 
The author of that private collection 
does not here quote the words of the 
law, but only gives descriptions, in 
which he endeavours to elucidate to 
his contemporaries the ancient police 
system of the country. The word 
** Frithborg *' (according to Lambard 
** Freoborg ") which there occurs, pro- 
bably belongs more to the popular lan- 
guage than to the laws. **FranepU' 
gium" is the Norman translation in 
the official vernacular of the times. 
The changes during the Norman period 
probably consist merely in the altered 
method in which the Exchequer, and 
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I. The Anglo-Saxon principle of police sureties is repeated 
in the ordinance of William I. c. 8 (Charters, 84) : *' omnis 
homo qui voluerit Be teneri pro libero sit in plegio, ut plegius 
eum habeat ad jusUdam, si quid offenderit. Et (si) quisqtuim 
evaserit talium, videant plegii, ut sohant quod calumpniatum 
est, et purgent se, quia in evaso nvttam fravdem noverinU 
Requiratur hundredus et comitatus, sicutantecessoresstaiuerunt,^^ 
In like manner the responsibility of the Thane for his 
dependants is fonnd in the Leges Eduardi, c. 21 ; that the 
vassals of the Crown should have their milites and ser- 
vientes under their security, and these again their ^^ armi- 
geros vel alios servientesJ' To establish an effectual control, 
the Norman administration now introduced an annual revi- 
sion of the police unions, the *' visus francplegii,'' view of 
franepledge. This revision was combined with the circuit 
of the Vicecomes at Michaelmas, and lasted for centuries, 
and in name even down to the present day: ** Bis in anno 
conveniant in hundretum suum quicunque liberi, tarn hudefest 
quam folgarU, ad dinoscendum, si decanise plense sint^vel qui, 
quomodo, qua ratione, recesserint vel super a^creverint *' (Hen. I, 
c. 7). In these laws only general surety, a responsible pledge, 
or two pledges are primarily spoken of. But the Norman 
financial administration has in this as in other cases intro- 
duced a more rigorous mode of exaction. The Norman 
official, who had nothing in common with the communities, 
summarily demanded the fine from the people tributim (in 
gross), and left them to settle the matter among themselves. 
The result was that in this manner the system of police sure- 
ties developed into a mutual responsibility of the tithing, and 
it can thus be explained how in the twelfth century the 
private compiler of the Leges Eduardi considers the police 
suretyship as a mutual one ; " ito qu^d si unvs ex decern f oris- 
facit, ad rectitudinem novem haberent decimum** (Edw. c. 20, 
sec. 1), yet in such a way, that the guilty perpetrator, if dis- 
covered, himself pays the indemnity (sec. 2). If he escapes, 

the royal magistrates with increased from the ** obstinate and iU-disposed " 
military and police powers, exact the communities, 
fines in the most summary fashion 
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and has no property^ the provost of the tithing must make 
compensation " de sua etfrUhborgi " (sec. 4). Following these 
passages, scholars have erroneously invented a system of 
*' mutual- surety " which they allege to have existed in the 
Anglo-Saxon period. The later law books also mention it 
as being a duty incumbent on the community ; e.g. Bracton, 
124 : *' De eo autem qui fugam ceperit, diligenter mqmrendvm, 
9ifuerit in francplegio et decenna, tunc erit decenna in vmeri" 
cordia coram justiciariia nostris, quia non habent ipsum male- 
factorem ad rectum " (see Fleta, i. 27, sec. 4). Certainly the 
Anglo-Saxon law of settlement, the necessity of every vagrant 
being received into a parochial union, could be most effectu- 
ally enforced by this system of exacting penalty from the 
community in gross; and thus it remained for centuries 
an instrument for harshly treating vagrants and suspected 
persons. (1) 

n. This rigorous treatment of the tithing was followed by 
an extension of the responsibility of the larger union of the 
hundred. The insecurity of the Normans in the midst of an 
exasperated population was the cause of the issue of a decree 
by William, that any hundred should at once pay forty-six 
marks, within whose boundary a Norman should be found 
murdered, unless the perpetrator were captured within five 
days. (Will. I. 8; Charters, p. 84.) Here again the royal 
right to issue ordinances is conspicuously seen. A Saxon 
Witenagemote would most certainly have claimed the right of 



(1) That from the first a transfer 
of Anglo-Saxon institutions was in- 
tended, is also shown by the Ezche- 
Quer accounts. In numberless oases, 
districts were fined for "harbouring 
an unknown person without haying 
taken francplegium of him/' and for 
"harbouring a man who was not in 
the francplegium," for receiying a man 
" without Tething," and so on. (Madoz, 
i. 546 et seq, 555.) See in Gervase (i. 
565), where the hundred of Peckham 
and others are fined, because they 
wittingly allow a man to live amongst 
them without **franepUjgtum" The 
yearly recurring view of frankpledge 



was an efficacious measure, but one 
which was not exactly essential to the 
system, and in many districts was not 
put into force at all. The later exer- 
cise of it is shown in Magna Charta ; 
in Fleta, ii. 52, 72; Britton, c. 29; 
Home's "Mirror," o. 1, sec. 16. The 
institution was not introduced in those 
provinces lying north of the Trent 
(Palgrave, ii. 123), which fact seems 
to prove that it proceeded from the 
Conqueror himself, at a time when 
these northern provinces had not yet 
become included in the Korman gov- 
ernment. 
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agreeing to such innoyations. Bat now the threatened Nor- 
man community eagerly accepted an effectual protective 
measure which the other party waa not in a position to 
gainsay. But soon the administration extended the principle 
still farther, so that, according to the Exchequer accounts, 
a fine is charged upon the hundreds *' in gross," as a subsi- 
diary responsibility, where the village does not possess the 
means of paying the police fines it has incurred. (2) 

III. A step further and a duty of presentment was developed 
out of these beginnings. The necessity of not leaving the 
prosecution of breaches of the peace purely to the pleasure 
of the injured party, but of prosecuting them ex offi/Ao in the 
interest of the injured commonwealth (the King), had even 
in the Anglo-Saxon period led to a decree of ^thelred III. 
(8, sec. 8) ; which speaks of a presentment of breaches of the 
peace "by twelve Thanes of the hundred." This decree 
apparently remained isolated and was soon forgotten. But 
the Norman VicecomeB, wherever he was confronted by the 
Anglo-Saxon population, was from the first ordered to settle 
local matters by the help of neighbours sworn in for this 
purpose. The exact time at which a procedure of this kind 
became established for police purposes, and whether it was 
connected or not with Anglo-Saxon institutions, cannot be 



(2) The extension of the police re- 
sponsibility to the hundreds in the 
case of murdrum rests upon a 
direct ordinance of the Conqueror. 
(WiU. I. c. 2 ; Charters, 84.) The in- 
novation consists in thie principle of 
the responsibility of all the men of the 
hundred, separately and collectively, 
as well as in the enormously high 
penalty of forty-six marks in silver. 
In practice this was rendered all the 
more severe by the legal prt>sumption, 
that every unknown corpse is to be 
considered as that of a Norman, untU 
proof given that the murdered man lb 
an Englishman. The author of the 
Leges Eduardi, in cap. 15, represents 
the case, as if acconling to Anglo- 
Saxon regulations the forty-six marks 
were to be primarily collected in the 
guilty viZto, and according to the 



newer regulation the sum was to be 
gathered from the hundred, to obviate 
the ruin of the small communities. 
The Carta Wilhelmi itself speaks of 
the lord of the manorial court being 
primarily answerable, the hundred 
making up the deficiency in the sum, 
** vbi vero wbttantia domino defioerU, 
totus hundredth in qtto oceino facta 
est eommuniter tolwU quod remaneL" 
From these ordinances and the more 
ancient usages, there arose in practice 
a subsidiary liability of the hundred 
for other police penalties also. (See. 
as to the frequent penalties infiictea 
on the hundreds, Madox, 1. 565, and 
the whole section on the subject of 
amerciaments.) The county of Shrop- 
shire was exempted from this svs- 
tem, as were also favoured cities like 
Worcester and Bristol. 
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determined. But when the stormy times had passed by» and 
the delegation of travelling commissioners from the court 
(justiciarii) had become a standing institution under Henry 
n.y the chief organs of the State were ready and able in 
conjunction with the Vicecomites to carry out and maintain 
such a presentment. Traces of this institution are first found 
in the Assize of Clarendon, a.d. 1166. The ^^capUtda ptaci" 
tarum coronss** of the years 1194 and 1198 (Statutes of the 
Bealm^ i. 83 et seq.) mention as an already established 
practice that the travelling judges were furnished with forms 
of questions, by which they had to examine the communities 
as to punishable offences and the infringement of the royal 
prerogative. On the Hxmdred Court days of the sheriff, 
this was naturally united with the view of frankpledge and 
the other criminal and police business of the Vicecomes. As 
in the Assize of Clarendon, so again do we find the *' inguisi- 
tiones coram Vicecomitibus " specially mentioned in the statute 
of Marlebridge (1267), c. 25 ; in the stat. Westminster i. c. 
11, 15 ; stat. Westminster ii. (1285) c. 13, according to which 
the under-bailiffs of the exempted districts are to adopt the 
same procedure. About the middle of the thirteenth century 
the legal work of Bracton gives us a picture of a perfectly 
developed system of presentment; and still more in detail^ 
Fleta, i. c. 19, 20, ii. 52 ; Britton, c. 2-21, 29 ; the Mirror 
and the Statutum Wallise (1284). The travelling judges find 
the representatives of the hundreds all assembled. By a 
preceding proclamation, they proceed to form a presenting 
jury in such a way that, out of every hundred, four knights 
are appointed, who, as elective officers, appoint twelve 
milites or liheros et legates homines* At the commence- 
ment of the proceedings the free townships and districts 
are bound, through the medium of their prcRpositi^ in ac- 
cordance with the instructions contained in certain forms 
of inquisition, to present the offences that have occurred 
in the interim. The twelve jurors then deliver their verdict 
on this indictatioy and further as to whether anything has 
been withheld. The formulae of inquiry — which included what 
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the jurors thus appointed knew of crimes that had been 
committed, and their probable perpetrators, of infringements 
of royal rights, of official misconduct, and extortion on the 
part of provincial magistrates and under-magistrates, and of 
offences against the police laws affecting weights and mea- 
sures, bread, beer, and wine — contained, with later additions, 
as many as a hundred and thirty-eight questions. The twelve 
jurors of the hundred are sworn in with the following for- 
mula: ^^ quod veritatem dicam de hoc quod a me interrogdbitis 
ex parte domini regis.** The answer given by the twelve jurors 
is regarded as an official indictment or presentment, and 
can at once come on for trial. Until the close of the 
Middle Ages we find travelling judges, sheriffs, and local 
courts, all exhibiting an inquisitorial activity which, through 
the formulated instructions, develops itself uniformly. The 
whole male population is accordingly assembled at short in- 
tervals, not now in order to find a sentence as lawmen, 
but in order to give account of the way in which peace and 
order has been preserved, to take the oath of allegiance 
when required, or to renew the same, or, finally, to present 
themselves for a formal police inspection. This system of 
official indictment led further to a change in the mode of 
evidence ; since, as against the official indictment, compur^ 
gators and duels were out of the question, and seeing that 
the ordeal, in consequence of the decrees of the ecclesiastical 
councils, had fallen into disuse after the year 1219. A new 
procedure is thus introduced into the practice of the courts ; 
according to which the defendant is asked whether he is 
willing (in the place of the ordeal or duel) to submit to the 
decision of his community (patria). If he submits, the definite 
qnestioiv is laid before the jury, " an culpdbilis sit, vel nonJ*^ 
Originally this might be the same presenting jury which had 
pronounced the indictatio, but the defendant was allowed 
a right of challenging individual jurors, by which means a 
new jury was formed. In the following period this becomes 
the legal rule ; the defendant can always demand the em- 
panelling of a new jury, which now, as a petty jury. 
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definitely delivers its verdict of " guilty/' or " not guilty." 
As the indictment jury proceeds from the decrees of Henry 11., 
so also from the practice of the courts under Henry m. was 
the verdict by ''jurata " developed. (8) 

rV. The keystone of this police-system was the transfor- 
mation of the tumus VicecomiUs into an office* for examina- 
tion and police-court, and the origin of the courts leet» 
co-ordinated therewith. Owing to the circuits of the judges, 
and the increasing centralization of the criminal trials, the 
county courts became lower courts for criminal cases, with 
which the newly formed system of presentments could be 



(8) The deyelq>nieiit of the present- 
meDt duty of the handreas and 

Erishee is, ae a rule, referred to ^tblr. 
L 3, which treats of a presentment 
pronounced by the twelve Thanes in the 
hundred, but which was not long re- 
tained in this shape, and which perhaps 
never was carried ont at all. This can 
be explained in the same way as on 
the Continent, in the poet-Garlovingian 
period. As a constant and firm direc- 
tion of the procedure by royal officers 
was wanting, the new institution de- 
cayed ; and continued (as on the Con- 
tinent) only in a crumbling form, as a 
presentment in smaller communities; 
and of this we find traces as in Cnut. 
II. c. 80. **And if a man of the 
hundred is so faithless, and is so often 
accused, and three men together accuse 
him, there remains nothing for him but 
to go tlirough the threefold ordeal " (see 
Leges Will. c. 51). The Norman 
system of presentment that was now 
being received arose from the new ad- 
ministrative svstem, which with its 
Norman officials standing face to faioe 
with a foreign and hostile population, 
was obliged from the first to have local 
statistics verified by persons appointed 
and sworn in for the purpose. It is a 
disputable point whether the inquisUio 
of the VicecomiteB or that of the jus- 
ticiaries was the earlier. But this new 
institution only became permanently 
effective after there had been found in 
the royal justiciaries in tiieir capacity 
of emissaries, the instruments for con- 
ducting such a system of presentment 
The oonneotion of the ** petty jury " 



with this system, after the abdlitiasi 
of the ordeal, is shown in the Tola- 
minous literature on the origin of trial 
by jury; before all by H. Brunner, 
Biener, and Forsyth. The necessity 
of putting the question to the indi^ 
tcUtu, whether he was willing to sub- 
ject himself to the judgment of his 
community (potn'aX is undoubtedly 
due to the fact that the new procedure 
could not be called a *^judteiumpanmm 
9eoundum legem terrm" Aoooralng to 
the one opinion which is repeatedly 
expressed oy Braoton, an obligatian to 
do so took the place of the former 
obligation to submit to the ordeaL 
Here, as there, a ** tenehir,'* "oom|>el- 
liturf** ** cogendus eet " was infened, by 
virtue of which the refusing party ** in- 
defensuM et per hoe quasi eonvieiu$ rv- 
manebit" AcoordinKly the full penalty 
was imposed in eaniumaciam upon 
the person refusing. Bat the matter 
was still doubtfuL The new procedure 
was no judicium^ as was assured 
shortly after Magna Charta. Only 
where the accused gave his express 
sanction to the proceedings, did a de- 
viation from the customary mode of 
proof appear unobjectionable. But to 
obtain tiiis acquiescence coercive mea- 
sures were considered right, a *^ primm 
fort et dure,** yet without bloodshed 
and bodily injury, in order to adhere 
strictly to the letter of Magna Charta. 
In the year 1275 this was approved, and 
the new procedure generally directly 
sanctioned by the statute Westminster 
i. c. 12. 
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practically combined. From the thirteenth century onwards 
the twntu$ Vicecomitis appears a very effectual mode of 
bringing to the higher tribunals the official indictments of the 
hundred for serious criminal offences. At the same time the 
tumm remains a criminal court for petty offences, the 
number of which increases with each generation, in conse- 
quence of later ordinances, especially of those touching weights 
and measures, bread, beer, and wine. The summons of the 
hundreds for the discharge of such unpopular business, and 
the extortion inseparable from the office of sheriff, render the 
toum a periodic public grievance. The sheriffs and their 
bailiffs, who were often changed at short intervals, often failed 
to bring with them the local knowledge necessary for such 
work. Hence, among thickly populated districts, a tendency 
became manifested to form for themselves a separate juris- 
diction for these summonses of the whole male population 
(which now were pre-eminently called popular courts, '* courts 
leet "), and by taking this burdensome business upon them- 
selves, to be at least quit of the extortionate magistrate. 
Through royal concession the bishoprics and abbeys were 
the first to succeed in doing this. In return for considerable 
money payments it was from the time of King John granted 
to numerous burghs. But it was also the interest of smaller 
hamlets and manors to form their own court districts, in 
which a manorial magistrate was now felt less oppressive and 
was less hated than the extortionate Vicecomes and his under- 
bailiffs. The lord of the manor had the same interest, and 
was quite as much inclined to exchange the old limited 
criminal jurisdiction of the court baron, which had become 
odious to him, owing to the continual interference of the 
Vicecomes and the ever-recurring penalties for alleged trans- 
gressions, for a royal concession, which granted him a police 
jurisdiction to the extent of the sheriff's-tum. The power 
thus granted was more extensive than the ancient manorial 
jurisdiction ; it had definite limits, and could not be disputed. 
In the course of time this change was made in such numerous 
instances among the old manors that a court leet became 
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almost a regular accompaniment of every court baron. Private 
leets were now distinguished from the public leet of the sheriff. 
Nevertheless the private leet is merely a manorial court by 
grant, an emanation from the royal prerogative jurisdiction, 
a court of record, which in the King's name summons all the 
tenants to suit of court (secta regis, suit royal) ; whence also 
the non-appearance of those bound to suit of court may not 
be arbitrarily remitted by the manorial lord. The object of 
the grant is the right to hold police-court sittings (toum) 
for a smaller district, to exact fines and taxes (amerciaments, 
fines, ersoign-pence), and generally, too, a small court-fee 
{cerium leta, cert-money). The lord of the manor is only 
entitled to the profits of the court ; but the court belongs, in 
legal language, to the King ; " the day is to the King." The 
holder of the court, the steward, represents the person of the 
King, and must have the judicial qualification of the sheriff in 
the toum, and hence the lord of the manor most probably 
cannot himself hold the court. For non-user, improper sum- 
moning, or negligent administration, the Crown can suspend 
the leet, sequestrate it, or definitely recall the grant; the 
vacant jurisdiction then lapses to the sheriff*s-tum. The 
local police-court is a branch of the sheriif s-tum, and has 
accordingly a similar jurisdiction over offences, which are 
punished according to the common law and the customary 
system of regulations, or which, according to the newer fines, 
are referred to the leet, but not over placita coronm, 
which may only be inquired into as in the sheriff's-tum, and 
where the public accusation may only be laid by indictment. . 
It is, therefore, to use a modern expression, an ''office for 
examination " and a police-court combined. (4) 



(4) With regard to the origin of the 
local police-courts, eoufii leet, see, for 
a more detailed account, Gneist, ** 6e- 
Bchichte des Belf-goTemment,*' 90, 91, 
100-103. The court baron bad only a 
limited right of execution, and no juris- 
diction over the police fines which 
the royal ordinances had introduced 
(amerciaments). The lord of the manor 
also, who wished to have an effectual 



police-court for his manor, was obliged 
to obtain the royal grant of a court 
leet, which in process of time became 
the rule. The manorial elements appear 
also here overshadowed bv the higher 
judicial and police control residing in 
the Sovereign. But the possession of a 
manor is nut a necessary condition. 
Sometimes also a court leet is granted 
for a village or a single house. Like 
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y. Hand in hand with this newly constituted tribunal goes 
the development of a summary procedure in criminal cases, 
which first gave to the police regulations their full efficiency. 
As early as the Anglo-Saxon times we hear of a penalty for an 
offence against discipline, for disregarding the King's com- 
mands (oferhymes), which is paid with 120 shillings. (Edw. II. 
1, U. 2.) In the Leges Hen. I. a similar disciplinary punish- 
ment as a penalty for neglecting the royal commands, over- 
seunessa regis, is repeated and extended to further cases. The 



the church advowsons in England, the 
leets became often separated from the 
estates, and were separately inherited. 
The procednre before the leet is in the 
present day a mine of wealth for judg- 
ing of the procedure in the local courts 
of .the Middle Ages (cf. the chief 
authority, Scriven on Copyhold). The 
ordinary court days are held twice a 
year, in the first month after Easter 
and Michaelmas. The committees who 
assist at the finding of the verdict are 
in later legal language called ''juries/' 
but only in the sense of ''juries of in- 
quiry " just as in the BherifTs-tum. 
The duty of attending court is not 
a consequence of a manorial right, but 
a duty incumbent upon all subjects, 
royal suit of court (suit real), and must 
accordingly be paid in person (with 
exception of the lords and clergy, as 
provided in 52 Henry IIL c. 10). From 
the number present, the parish com- 
mittees are next appointed. In the 
shenfTs-tum in later limes onl^ suitors 
of twenty shillings yearly arising from 
freehold or twenty-six and two-thirds 
from copyhold were to be appointed 
to form tne oommitteu (1 Rich.UI. c. 4) ; 
but this provision only dates from the 
end of the Middle Ages, and was not 
(by analogy) applicHble to the private 
leets. The formation of the court leet 
is completely detached from feudal 
principles, seeing tliat suit of court lias 
no connection whatever with real estate, 
but is attached to thti fact of residence, 
and according to the strict letterextends 
to all persons between the ages of twelve 
and sixty, if they buve been resident 
within the jurisdiction of the court 
for a year an«l a day (Scriven, li. 823, 
824). Under the manorial steward 
there exists a bailing whose duty it is 
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to summon to the court day those 
bound to suit of court. Tliis under- 
ofBcer has also, alone and without 
the interference of the steward, to 
select and summon the jury (Scriven, 
ii. 837). The steward opens the court, 
which, as in aU royal courts of law, 
is proclaimed by the bailiffa crying out 
three times, '* Oyes, Oyes, Oyes." Then 
follows the constitution of the " leet 
jury," of twelve to twenty-three per- 
sons, which in many leets remains 
a whole year in office, in others is 
newly formed every court day. In 
lighter criminal cases, the court leet 
can pass sentence and inflict the 
penalty, by fine, amerciament, and 
lighter punishments provided by special 
laws, ouch cases are, as in the sherifTfr- 
turn, frays, offences aguinst the beer- 
house regulations, disorderly houses, 
false weight, offences against the police 
regulations for bakers, brewers, but- 
chers, and other trades, neglect to mend 
the roads, failure to do suit of court, 
refusal to undertake parochial offices, 
etc., the general obiect being the main- 
tenance of the public peace and the 
removal of public nuisances. After the 
passing of the sentence (in muerioordia 
est), the adjustment of tlie police fine, 
"affeerment of the amercement," is 
made by two or three valuers, who, 
in later times, in accordance with 
the fundamental rules of Mag^a 
Charta, must be appointed from among 
the pares, and very frequently from 
among the jury themselves. The 
measure of the money-fine cannot be 
further called in question, for the writ 
"dfl moderaia miserioordia" is only 
applicable to courts "not of record** 
(Scriven, IL 852, 853). 
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Norman feudal system brought with it a penal system as 
a portion of its military discipline, which the military com- 
mander carried out by inflicting feudal fines (emenda) upon 
moTables. Under the name " misericordia,** **merci,^* this is 
also known to the Norman jurisprudence, but is apparently 
of little importance. But since, in England, the whole body 
of landed proprietors have become the king's homines, this 
fact enabled a criminal jurisdiction for breach of discipline to 
be deduced to its fullest extent, which was sometimes applied 
to the old case of the overhymes, and at others extended to 
new cases. In the ordinary way this was brought about by 
a double act : (a) by a Judgment of the Court, which declares 
the guilty person with his movables forfeited to the King's 
mercy z *^in misericordia regis est de pecunia sua,*' that is, he 
is guilty of an offence and liable to a fine; — (b) by an Act 
of Execution, by which, according to the rank of the owner, 
the forfeited property is taxed and charged with a fixed sum 
of money, " admensuratur,^* " adforatur,** and when thus deter- 
mined this sum is called an *' amerciament." This last proceed- 
ing was a consequence of the Norman financial principle which 
in order to render a complete valuation practicable, reduces all 
natural payments, including also forfeited movable property, 
as far as possible to money payments. ** 



*• The oonneotion between the Nor- 
man system of amerciaments and the 
Anglo-Saxon law can be seen in the 
following links ; — 

(a) The Anglo-Saxon official penalty 
inflicted on the royal ger^fa for neglect- 
ing his definite official duties, appears 
in Athlst. I. sec. 5. This is especially 
threatened, where an nnjnst judgment 
has been pronounced (Edg. UI. 8) ; in 
case of corruption (Athlst V. 1. sec. 3) ; 
for failing to attend the court day (Edw. 
II. 7. 8) ; for neglecting to exact penal- 
ties (Edw. II. 2) ; for neglecting official 
duties connected with the preserration 
of the peace (Athlst. II. 26, pr. y. 1, 
sec. 2, Vl. 8, sec. 4, etc.). Seeing that 
any opposition to these disciplinary 
punishments woiQd, as a rule, certainly 
have brought about a deposition from 
office, a summary proceeding could 
readily be employed in such cases. 



(b) A further system of tlie ^ over- 
hymes " is extended as a diBciplinary 
punishment also to subjects, who neg- 
lect definite court and police duties, 
especially neglecting the suit of court 
(Atlilst. II. 20); neglectingthesnmmons 
to apprehend the disobedient and to 
pursue peace-breakers (Athlst. II. 20, 
sec. 2, VI. 7 ; Edg. II. 7) ; for infringing 
the police regulations by engaging a 
servant, before he has received a cer- 
tificate of dismissal from his former 
master (Edw. II. 7; Athlst II. 22, 
y. 1; £dw.in.S; Cnut,28); andalso 
for non-fulfilment of a judicial sentence, 
for purchasing outside the privileged 
markets, and the like. The penalty is 
in all cases 120 shillings. The Leges 
Hen. I. adopt this customary law under 
the name of ^* oveneunessa " (Hen. L 34, 
aeo. 3; 35, sec. 1 ; 36, 38, 41, sec 1 : 
48, sec. 1 : 51, sec. 7 ; 52, sec 1 ; 53. 
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The practice of the Exchequer has here again blended 
Saxon custom and Norman feudal law together in a manner 
that seemed most advantageous to the finances. The disci- 
plinary punishment no longer takes the form of a fixed sum, 
but is graduated according to ranks; for the upper classes 
more, for the poorer classes generally less, than 120 shillings ; 
according to the probable worth of the movable property. 
The official fine imposed upon a gerefa who is liable to be 
deposed, which in clear cases of neglect of duty had been 
already inflicted in Saxon times hrevi manu, had now come 
to be extended to all vassals, and even to the libere tenentes, 
with respect to the performance of their court duty (secta 
regis). An appeal to a judgment of court appeared, on the 
other hand, a very dangerous experiment, since the royal 
steward appoints the judging lawmen, and the fine was 
proportionately raised where there had been a show of 
defiance. 

Thus the amerciament-system soon followed the arbitrary 
8y43tem of the administration. The untrustworthy, disunited 
composition of the courts of justice under the Norman prsB- 
fectural system is the real root of the encroaching police 
control. The person accused generally forthwith declares 
himself '' in misericordia regis,^' and the fine is now fixed in the 
Exchequer by the lower officials ; higher fines by the superin- 
tending officers. In the most important and complicated 



sec. 1 ; 60, aec. 1 ; 80, sec. 9; 81, 66o. 
2 ; 3, 87, sees. 4, 5). It is expressly 
mentioned that the old fine of 120 
shillings is according to the present 
value eonivalent to 50 shillings. But 
as the Norman fended law is every- 
where grafted upon Anglo-Saxon cus- 
tom, 80 now the feudal maxim, which 
gives the lord the right of levying fines 
on movahle property, coincides with it. 
(c) The newer system of feudal fines 
is put into force as a natural attribute 
of the royal lord. There were, as it 
appears, no express decrees issued with 
respect to it; the system was rather 
introduced in the practice of the Ex- 
chequer in the manner described in 
the *' Dialogus de Bcaooario," li. c. 16 



(Madox, ii. 439): *^quisquis in regiam 
majestatem deliquisse deprehendUur, uno 
trium modorum juxta qualitatem delicti 
qui regi condempnatur (1) aut enim in 
univerio mobili auo reus Judicaiur pro 
minoribua eulpiSf (2) aut in omnibus 
immobilibusy fundis scilicet et reditibus, 
ut eis exhseredetur, quod si (3) pro 
tnajoribus culpis aut pro maximis qui- 
huscunque vel enormibtu delictis^ in 
ffitam suam vel membra" The ** Dialo- 
gus " then refers to the first case : *' cum 
igitur aliquis de mobUibusin bene placito 
regis Judicaiur y lata in eum ajudicibus 
sententia per hsBC verba: Iste est in 
misericordia regis da pecunia sua : idem 
etiacsi de tota diainent," 
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cases a special commissioner was sent into the country to 
make the rating, and he rated the men of the coimty or 
hundred hy the poll. The blending of the emenda fetuiaUs 
with the Anglo-Saxon law accordingly bronght about the fol- 
lowing changes : — 

1. The right to the amerciaments is now established in 
favour of the under-feoffees also, as against their under- vassals, 
and is graduated according to the feudal degrees, for the Eorl, 
and for the baron or Thane (Hen. I. c. 85, 87). Hen. I. c. 41 
contains the express assurance : '' unttsquisque dominus plenam 
overseunessam suam habeat secundum locum et modum cidpsB de 
hamine suo, et qui sunt ejus super terram suamJ"^ (1) 

2. The new amerciaments are no longer raised in fixed 
sums, but graduated according to the probable amount of the 
movable property, that is, according to rank. It appeared 
now as a royal favour {merci) when the guilty party escaped 
with the payment of a sum of money, less in amount than 
his entire cataUa. In the strictness of law, the whole of the 
movable property is forfeited, "est in misericordiu regis de 
pecunia sua idem est ac si de tola dixissent.*^ The rating 
" adforare " in the Exchequer appears as an act of mitigatioji 
by a court of equity. (2) 



(1) This new law is partially identi- 
cal with the older, according to which 
the Ealdormen, Shir-gergfas, and lords 
of manorial conrts uphold their official 
anthoritj by the infliction of email 
disciplinary punishments (Hen. J. 34, 
sec. 4; 35, sec. 1 ; 41, sec. 1 ; 53, sec. 1 ; 
87, sec. 5), corresponding to the disci- 
plinary penalties which were formerly 
paid to the Eorl and the hundred 
(Cn. II. 15, sec. 1). This ''miseH- 
cordia Vicecomiiis " and of the private 
feudal lords, however, plays a very 
unimportant part in the Exchequer 
accounts, because it was not, as a rule, 
a subject for tiie rendering of accounts, 
and with the decay of the county and 
private courts, it is intelligible that the 
importance of the amerciament of the 
Gourtsof lower instance should sink also. 

(2) We find here also connecting- 
links with the Anglo-Saxon custom. 



which for certain offences adopted the 
forfeiture of movable property. In like 
manner, in the spirit of the eooleaia»- 
tical administration a rating is propor- 
tionate to the property of the offender, 
as is laid down in Athlr. YL 52, *^and 
always, as one is of the mightier men 
here in the world or through dignity 
higher in rank, he shall be punished 
the more severely for his sins, and pay 
higher for every wrong he commits, and 
therefore one shall modify and care- 
fully distinguish rich and poor, snd 
every class, in ecclesiastical as well as 
in secular penalties." The first assur- 
ances of a mitigation of the arbitrary 
amerciaments in the Carta Hen. 1. 1, 
sec. 8, are accordingly easy to under' 
stand : '* M quit baronum vd hominum 
meorum foritfeceriiy nan dabii vadivm 
in misericordia totiut pecunim Bum neut 
faeiebai tempore patri$ met; Mtd aeem^ 
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8. The number of cases for fine knew no limits now that, 
going beyond the Anglo-Saxon custom, every act of disobe- 
dience against royal decrees was brought under a fine, and 
thus a mode of compulsory proceeding was initiated, for the 
purpose of carrying out all possible decrees. Already the 
Leges Hen. I. c. 18 give a varied list : " qusB placita mittunt 
homines in mtsericordm regis,** but in which criminal penalties 
and police fines are mingled together. (8) 

4. Submission to the misericordia, or the ordinary procedure 
of the court, are matters of free choice. The previous decision 
** in misericordia est ** still, according to the *' Dialogus de Scac- 
cario," in case of dispute, admits of the demand of a judicial 
sentence. Since even in the Saxon period the fixing of official 
fines as regards the King's personal officials doubtless took 
place brevi manu, the Norman feudal system brought all 
vassals into a similar dependence upon the King, which made 
an appeal to the courts of justice somewhat impracticable. (4) 

Hence the Norman king became possessed of an arbitrary 
penal jurisdiction, such as probably no other potentate of the 
Middle Ages ever possessed. The difference between it and 
the old system of penalties consists in this, that the existence 
of the offence and the suitableness of the penalty inflicted is 
no longer determined by the finding of the community, but 
by the personal will of the lord or his deputy. It is no longer 
a question of the jurisdiction of the tribunals limited by 
custom, but of an arbitrary police and disciplinary control, 
the influence of which upon the form of the English constitu- 
tion has not been sufficiently estimated. The application 

the same for the purpose of carrying out and extending 




^odum foritfacU ita emendabit 
stem eiitendtutet retro — in tempore alio- 
rum anteoe$9orum meorum.** 

(3) A list of fifteen heads of amerciar 
ments is given by Madoz (i. 526) ; a 
shorter and incomplete one by Hardy 
(Rotuli finium, p. xvii. et seq.). The 
nnmber may be conjectured by this fact, 
that in later times fifty Botnli were 
once laid at one time before a Baron of 
the Exchequer for the purpose of rating 
them cMadoz, ii. 65, 66). 



(4) An appeal to the Anglo-Saxon 
laws, that is, to the ordinary forms of 
the court, became a very dangerous 
experiment, seeing that guarantees for 
a just sentence against the offended 
lord were very few. The " Dialogus " 
indicates this clearly enough, i. c. 8 : 
** Megij cut militaturt in peeuniam reus 
judicaintur, nin festinaverit posttdando 
mieericordiam pravenire judicium." 
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the Anglo-Saxon police regulations has been already indi- 
cated. The numberless remaining instances furnished by the 
Exchequer accounts can be summarized under the three 
following points of view. 

I. The system of amerciaments serves in many ways to 
supplement the criminal law. The cases mentioned in the 
Exchequer accounts are — the lending of money and weapons 
to the King's enemies, refusal to work upon royal castles 
and bridges, the imprisonment of royal servants, insulting 
royal officials with abusive language, the withholding of 
goods belonging to another, etc. A special enumeration of 
offences is out of the question, as the miaericordia is very fre- 
quently mentioned without the reason being given. A separate 
province is occupied by the "miaericordia deforesta.'* Whilst 
the more serious forest-offences are threatened with penalty 
of limb or life, the more trivial ones, such as neglecting to 
mutilate dogs to prevent their himting, are left to the King's 
misericordia. The secular magnates, bishops, abbots, and 
others have to pay amerciaments of five hundred marks, 
a hundred pounds in silver, and similar sums, in cases where 
men of lower degree would have forfeited limb or life. The 
general heading " infractio pads " and " contemptus brevium 
regis ^* was of such wide scope, that at last every royal order 
could be enforced by amerciaments. In a still greater degree 
was this the case with the ordinances which were later issued 
with the advice of the estates of the realm. Offences against 
these, as " breach of assize," in default of special penalties, 
fell under this heading. Hence the innumerable amerciaments 
on account of dispossession of estates {noveU disseisin), which 
we find enforced especially against abbots, and secular 
grandees, their clerks and esquires, and which become the 
basis of an effective system of real actions and a new theory 
of possession. 

n. The system of amerciaments serves also to maintain 
the authority of the courts against disobedience in the widest 
sense {default,- non-appearance), even against female wards, 
who do not present themselves, in answer to a summons to 
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marry ; neglect to prosecute a Bait, quitting the court without 
leave, unauthorized compromise (concordia de pace regis sine 
Ucentia regis), irregularities in evidence, refusal of the duel, 
failing to appear in the listsi or admitting one person to two 
duels in one day or, *' qtda posuerunt hominem ad aquam sine 
warranto, sine visu servientium regis,'^ etc* Where in later 
times committees of the community are appointed to take 
evidence, an amerciament is imposed where incompetent men 
are brought "pro rusticis adductis adfadendam juratam; quia 
elegit rusticos ad assisam ; quia recepit hominem ad juratam qui 
nonfuit de hundredo ; it is inflicted upon such as speak to the 
jury; for false witness and false judgment ; for an improper 
execution of the sentence, "pro latrone svspenso sine visu 
servientium regis,^ etc, against sheriffs and provosts for 
improper distraint and the like. Hence arose a method of 
carrying out reforms in the procedure of the courts by means 
of simple instructions from the Crown. 

III« The system of amerciaments serves also to protect royal 
privileges against the pretensions of private persons ; e,g, the 
illegal raising of tolls, the unlicensed appropriation of the 
royal prerogative (purprestura), pretensions raised respecting 
public roads and rivers ; and generally as an effectual measure 
against the exceeding of powers of jurisdiction. Thus W. de 
Friston is fined for passing judgment on a robbery in his 
court ; " miUtes Curise Comitissm de Coupland, quia fecerunt 
judicium de placito, quod non pertinuit ad eos." In addition to 
this interminable system of fines there is still the right of 
sequestration (the capere in manum regis), which is also de- 
duced from the fundamental principle of the feudal grants, 
often taking effect on very trivial grounds. To what extent 
sequestration was made use of against magnates, for defaults 
in the Exchequer, or for not putting into execution the royal 
decrees, etc., is shown by numerous recorded cases. Thus, 
the city of London was once taken into the hand of the King 
for B, " trespass of the assize," and its cvstodia was entrusted 
to a commissioner. 

The executive power of the Norman kings has been sho^nn 
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in a former chapter ; this police control exhibits their legal 
power to maintain peace and order in the country, and the 
effectual means of authority residing in the sovereign as 
against his officials and the greatest magnates in the land, 
and even against the Church. Numberless entries on the 
Exchequer rolls show how this controlling power extends over 
persons, commimities, and corporations, over spiritual and 
temporal dignitaries, over the greatest magnate as over the 
humblest peasant ; over the entire population of counties and 
hundreds, legally unlimited in the number of the cases as in 
the amount of the fines. The exemptions only refer to the 
duty of contributing to the ordinary police-fines of the county 
(conmion amerciaments), from which the royal demesnes, the 
property of the Queen, of the higher officers of the Treasury, 
and by special privilege also of certain magnates, were ex- 
empted. The revenues derived from the royal amerciaments 
are in very rare cases granted to private landowners, such as 
the Bishop of Bath, and in such cases they are fixed by the 
King, collected by the royal officials, and the amounts cashed 
by the grantee at the Exchequer. (Madox, ii. 66.) 

The power of the amerciaments has now become the 
proper instrument for enforcing police regulations and royal 
orders in every other province. Under this system it first 
became possible to put the royal ordinances in the place of 
the older legislative resolutions of the Witenagemdte, and 
in this manner to restore the mechanism of an absolute 
government by ordinances with administrative execution. 
Originally this police system of fines was probably founded 
upon practical necessity. The insolence of the " Francigen»," 
the martial inclination to violence, the wrangling of the Nor- 
mans among themselves and with the Saxon Thanes, rendered 
absolutely necessary that strict military discipline for which 
historians laud the Conqueror. But after a few generations 
(as in the modern police-organized State), the other side of 
the picture becomes apparent, namely, the extremely arbi- 
trary working of the system with regard to the lower ranks 
and the defencelessness of the subjects against any abuse of 
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it. It is evident how disagreeable to landowners and cor- 
porations a jurisdiction under such a system must have 
become, if they exceeded their authorityi and even in its 
mere exercise. The smallest error made in respect of the 
forms and limits of their jurisdictions and franchises exposed 
them to arbitrary punishment and sequestration of their 
possessions, on the ground of trespasses, contempts, defaults, 
and false claims of all kinds. It is a marvellous contrast to 
the condition of things on the Continent, when in England 
we continually find great estates and great cities under seques- 
tration on accoimt of the official offences or oversights of their 
bailiffs, for quitting the royal court without licence, and for 
neglect of the royal commands, and so on. It is also manifest 
to what arbitrary action of the government both person and 
property were here subjected, and how later it came about 
that the first aims of Magna Gharta were to secure the funda- 
mental rights of the subject by bringing the amerciaments 
within the pale of the law : " Comites et barones non amer- 
cientur nisi per pares stios, et nonnisi secundum modunt delicti 
liberi homines, nonnisi per sacramentum proborum et legaUum 
hominum de vicineto.** 
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CHAPTER XIII. 
lY. 'STj^f iDcbelopmntt of ibt Xorman Jptnance (i^troL 

Following on our account of the revenue of the Anglo-Saxon 
kings, the financial system in operation at this time may 
also be distinguished under the following heads. 

1. Revenibe immediately derived from the royal demesnes, 
newly founded after the Conquest by an extensive reservation 
of demesnes and forests, increased by the frequent lapsing of 
fiefs. The older payments in kind reserved from demesnes 
and Folkland were from the time of Henry I. turned into 
money payments, after the fashion of the financial adminis- 
tration of modem times. There still linger on some remains 
of usufruct in Folkland, the minor Crown rights relating to 
treasure-trove, wreckage, and derelict goods ; as well as the 
ancient duties payable on wool, sheepskins, and leather 
{custuma), 

2. Profits arising from the royal authority : 

From the military power arose the right to the services of 
the inhabitants in building bridges and castles, now effectually 
enforced by summary amerciaments. But this old source of 
profit was far exceeded by the new income arising from the 
feudal law through reliefs, wardship, and marriage. 

The fees and fines arising from the exercise of judicial power 
now poured in abundantly owing to the centralization of the 
more important actions at the court. Equally productive 
was the extensive right of forfeiture for felony, and the cases 
of confiscation of movable property. 
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Finally, the revenue arising from the police power, flowing 
in abundantly owing to the tinbonnded number of police 
amerciaments* 

8. Beginnings of direct taxation^ including: 

The auanlia, or aids of the Crown vassals, but only in three 
fixed and certain cases of honour and necessity. 

The scutagia, shield moneys, since the time when, under 
Henry II., the acquittance-moneys for the feudal military 
service begin. 

The taUagia from the inhabitants of the towns and the 
country not liable to any feudal service ; taxes which, as the 
inseparable concomitants of the feudal system, were intro- 
duced into England also.* 

The first glance shows us at once that the new income 
far exceeds all the old sources of royal revenue. The 
Norman administrative system is keen in developing in a 
fiscal direction every department of State ; the undefined 
arbitrary administration pervades aU departments with its 
endless system of police fines and dues, amerciaments and 
fines, in a manner which defies every method of arrange- 
ment. By becoming centralized in a royal treasury the 
financial system assumes a new appearance, and following 
the Exchequer documents, Madox, the great authority on the 
history of the financial system, draws up the following seven 
heads, under which all such details are to be included as 
illustrate the spirit of the political administration. 

I. 'STiie iSogal Bcmtsms antr JporestS. These are originally 
formed of the manors, lands, parks, and forests (ancient 
demesne), more than a thousand in all, which Domesday 
Book enumerates — constantly increased by lapses and con- 



* For the financial system of this 
and the followingperiod the anthorities 
are: Madox, **Tne History and An- 
tiquities of the Exchequer of the Kings 
of England " (2 vols., London, 1769), 
from which I have here quoted. For 
the Middle Ages, Sinclair, '* Hist, of 
the BeyoDue ^ (3 vols., 1808, 1804) ; 
and Cunningham, ** Hist, of Customs 
and Suhsidies, etc." (1764), are not of 



great importance. Other authorities 
of value are the Treasury Rolls printed 
in later times by the Record Commis- 
sion, Hunter, ** Magnus Rotulus" 
(1833); Hunter, "Great Roll of the 
Pipe," for 1155-1158. 1189-1190 (1844); 
Rotulus Cancellarii do 3 Joh. (1833); 
Hardy's Rotuli de Libertate regn. Job. ; 
Hardy's Rotuli Finium. 
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fiscationSy bat also diminished by new grants, and sometimes 
by lavish waste. Only a part of the demesnes, especially 
in the neighbourhood of the King's residences, stood, as 
a rule, under the direct management of the King, that is, 
of his court officials and personal servants. Those scattered 
about in the country were included in the corpus comitatus, 
and therefore occur again under the farm rents in the 
counties. (1) 

II. Jptefs lapsing ig (f» frequent cases of lEscjbeat anil ;^or- 

fettute. When, at a later period, England and Normandy 
became disconnected, the possessions of the Norman lords in 
England, and of the English in Normandy, were to a great 
extent confiscated. So long as such estates remain in 
manu regis, they form a portion of the demesnes, with the 
ground-rents, reliefs, wardships, and rights of marriages ap- 
pertaining to them. The earlier sub-vassals have now become 
vassals of the Grown — not of the King as such, *^ut de 
corona,^' but of the King as possessor of the lordship, *'tt* 
de honore.'' The greater estates of this sort are given over 
to special tenants (fermors), or stewards (cvstodes) ; towards 
the end of the reign of Henry II. they form a special 
demesne department or Escheatry. Only the smaller escheats 
are in later times made over to the sheriff, to a separate 



(1) The royal demeeneB are given 
by OoweU and others, as 1422 manors, 
30 chases, 781 parks, 67 forests. Con- 
sidering the constitution of Domesday 
Book, however, discrepancies are easily 
explainable. As to tlieir formation out 
of the possessions of King Eadward and 
the family of God wine,and from remains 
of the Fo'lkland, etc., see Ellis. Introd., 
i. 228. 229. Instead of the usnal term, 
" terra regiSy** we find in Exon Domes- 
day Book, the more exact expression, 
^dominicatw regis ad regnum perti- 
neru" The obligation of all landed 
estates to military service liad also 
reacted upon the right of the royal 
demesnes. According to a legal view 
proceeding therefrom, the real property 
belongs to the King by virtue of the 
right of the Crown, and descends to 
the heir to the throne as such, even 



when the land has been acquired by 
the King in his private capacity, or 
inherited from an ancestor, who never 
wore the crown (Comyn, Digest, Pre- 
rogative, D. 64 ; Allen, " Prerogative," 
IM, 155). In like manner the prin- 
ciple of the inalienability of the mili- 
tary fief reflects upon the Crown. As 
the feudal tenant must leave his an- 
cestral estate to his firstborn, and can 
only dispose of newly acquired pro- 
perty, the later parliaments were in- 
clined to treat tne alienation of the 
" ancient demesne" as an irreg^ularity ; 
frivolous squanderings were, on de- 
mand of the assembly, recalled by 
**acts of resumption.'* As to the 
change of the payments in kind, which 
still occur, into money payments to 
the Crown, see liadox, i. 272. 



The Development of the Norman Finance Control. 205 

acconnt. When a bishop's see or a monastery became 
yacanty the Treasury also insisted on the vacant fees being 
treated analogously, and appropriated the revenues until it 
was again occupied. For this reason William Bufus left the 
Archbishopric of Canterbury and other bishops' sees unfilled 
as long as five years. These temporalities were at first 
managed by special custodes, and later by the Escheatry. (2) 

m. "iB^t ^£u&al $erqufe(tes: lUItefs^ ^SKatHsj^ipt^t anil 

iWarrfage. The relevia are at first arbitrary ; from the time 
of Henry 11. they are fixed in the case of single knights' 
fees at five pounds in silver, or 100 shillings ; for groups of 
knights' fees, forming a lordship, after Magna Gharta, 100 
marks are paid; for the lordship of an Eorl £100. The 
profitable wardships were often made over to the vassal of 
the Grown who bid highest ; the dues paid in respect thereof, 
in the case of great fees, often amounted to several hundred 
or thousand marks in silver, in one case even to as much 
as 10,000 marks. Still more various was the financial prac- 
tice touchmg the marriage of male and female wards. Thus, 
for instance, Geoffrey de Mandeville pays 20,000 marks for 
his marriage with Isabella, Gountess of Gloucester, and for 
the possession of her lands (Hardy, Bot., zxz.). The varied 
marriage dues are directed to such ends as these ; '^ ut rex 
concederet ei ducere uxorem ; ut d/acat uxorem ad veUe suum ; 
ne capiat virum nisi quern vohierit: " Lucia Comitissa CestrisB 
pays 600 marks, "ne capiat virum infra quinque annos'^ 
(Magn., Bot., 81 ; Hen. I.) ; Gundreda Gomitissa 100 pounds 
in silver, *' ne ma/ritetur invita;** Alicia Gomitissa Warewic, 
1000 pounds, and ten palfreys, " quod sit vidua^ quamdiu sibi 
placuerit, ita quod per regent nan esforcietur ad se muritandum, 
et pro hahenda custodia puerorum suorum " (7 Joh.) ; B. de 
Seinsperia, on the other hand, pays nine pounds in silver, 
" quia renuit JiLiam Hasculphi MusardJ** (8) 

(2) The lapsing of fiefs was manipu- cised with aU the more severity their 

laiied for financial purposes all the right of sequestrating and oonfiscating 

more, as the first Norman kings seldom the Grown fees, 

inflicted punishments of life and limb (3) The reliefs of the individual 

upon their Crown vassals. They ezer- knights' fees were already at the time 
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IV. ^fte IfUnts of it» Vitttomitzs urd jfftvmxs in ^ 

Counties* These comprise local revenues of aU kinds, arising 
from demesne, dues, fees and forfeitures, and small royalties ; 
which, in the interest of the financial administration, are 
massed together under the head of '' general farm." Where, 
in the place of a farmer, a custoa administers, he must render 
a special account, and deliver up the surplus after deducting 
the expenses of management. (4) 

Y, ^l^e Jfims anil ^metcfamntts, the latter of which have 
been already explained under the system of police adminis- 
tration. The fines are royal dues in the widest sense of the 
term, and are just as characteristic of the system of this ad- 
ministration as the amerciaments with which they are often 
confounded. The position of the King led to a number of 
arbitrary powers, or circumstances, under which he could 
either grant or deny. It appears here to be an unchangeable 
maxim that nothing which can be refused is granted without 
a money payment ; a maxim, the reminiscence of which enters 
even into the administrative system of the present day. The 



of the ^'Dialogns de Scaocario'' (it o. 
10) fixed at 100 Bhillings (Madox, iL 
426). The reliefs of f^reai&t estates are 
in the *' Dialogs,** iL 24, stiU ex bene 
pUieito, and only in later times fixed 
at 100 marks for a barony (Madox, 
i. 818) ; the line between the two has 
been evidently drawn by the practice 
of the Exchequer. The practice of the 
profitable feudal wardshipwill appear 
from a few examples: WilL de St. 
Marie Church pays 500 marks for the 
wardship of R Fitz-Harding, ** to- 
gether with his whole inheritance, 
knights' fees, female marriage," etc.; 
Simon de Montfort even pays 10,000 
marks for the **cu8todia tetrarum et 
heredis " of OUbert de AnfranviUe untU 
the majority of the heir, *' with mar- 
riage, church patronage, knights* fees, 
and other appurtenances and vacan- 
cies." In frequent oases the wardship 
appointments are again reoalled, be- 
cause afterwards a person has been 
found who offers more (Hardy, Rot., 
xxxi.). Still more multifarious are the 
instances collected by Madox and 
Hardy as to marriage. I may hero 



remind my readers that the relative 
value of money in the eleventh oen- 
tuiy is generally fixed at t«i times 
that of the present day. The owner 
of a small English knighf s fee pays 
accordingly at each change of posses- 
sion, 100 shillings = 7^ marks = 100 
thalers, in silver value equal to about 
1000 thalers of our money; the pos^ 
sessor of a greater lordship, lOO marks, 
or about 13,300 thalers of our money. 
The maximum value of a wardship 
might amount to 10,000 marks; the 
value of a feudal marriage even to the 
double of that. 

(4) The rent (firma) of the sheriff 
is only a collection of the middle and 
small revenues which were to be raised 
within the bounds of the county, or 
the special farm district. Even the 
earliest Exchequer accounts of 31 
Henry I., contain rents of 400 and 500 
marks, which prove how extensive the 
jurisdiction of the county court must 
have been at that time. As to the 
regulations affecting the individual 
accounts in the firma VieeoomitieB, see 
Thomas, " Exchequer " (51). 
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people of that time appear to have felt this system more 
as a burden than as an injustice ; for the King had the formal 
right to act as he did ; he proceeded in the same manner in 
Normandy, and the Norman lords Tied with the Exchequer 
wherever they could. The endless list of fines can be grouped, 
in some measure, under three or four chief heads : — 

1. Fines for Liberties and Franchises, The right of the 
landowners to hold feudal and manorial courts was often of 
doubtful origin, and the extent of the jurisdiction also might 
be called in question. The deficiency was then made good 
by a fine. For instance, Lucia, Countess of Chester, paid 
100 marks for the privilege of pronouncing judgment in her 
Curia between her vassals (Madox, i. 897, 898). Certain 
counties under Henry III. obtain in this manner their own 
right of election, that is, the right of nominating their own 
sheriJSis. In like manner the men of Devonshire pay twenty- 
three and a half pounds in silver, and the freemen of the 
coimties of Dorset and Somerset similar sums, for leave to 
choose their own sheriffs (Madox, i. 417 et seq.). In this 
manner the towns obtain the beginnings of self-government : 
London pays a hundred marks for the privilege of choosing 
its sheriffs (81 Hen, I.) ; Carlisle ten marks for electing its 
coroners ; Cambridge three hundred marks in silver and one 
mark in gold for leave to have its own firma and exemption 
from the interference of the sheriff of the county; Lincoln 
two hundred marks for firma burgi and a single immunity 
from taiUagivm. Sometimes exemptions, immunity from tal- 
lagia, disforestings, and the like, were permanently granted 
upon a high fine being paid ; but then fresh dues were 
paid for the renewal and confirmation of such immunities, 
especiaUy under a new government. 

2. Fines in Actions at Law* Prom the time of Henry II. 
these were unlimited. The King grants permission for suits 
to be brought in the Boyal Supreme Court instead of in the 
defective county courts, and at the same time for an improved 
procedure in taking evidence {recognitio, jury), but only on 
payment of fees. Hence the innumerable fines, " v^ hdberet 
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justitiam et rectum ; " that is, the permission to bring the 
action at court instead of in the connty. Each single writ 
is sold^ sometimes even with special sums in the event of 
success. Every step in an action, entering one court instead 
of the other, notably every inquest by jury, presupposes a 
fee. Thus, B. de Luci pays fifteen marks and a palfrey to 
obtain an inquisition, '^ on the oaths of twelve good men," 
as to what dues and services were owed him by his tenants 
in Goupland ; W. de Mahurdin, twenty shillings for an inquest, 
whether he holds his land by serjeantry or as a knight's 
fee. In one case four marks are paid, for substituting in the 
assize six knights instead of six others alleged to have been 
bribed. Numerous fines are further paid that the King may 
'^help the plaintiff to his right;*' for instance, on one 
occasion, two hundred marks, that the King may assist to re- 
cover a debt from the Jews. More numerous fines still arise 
to obtain despatch in a matter. Frequently the parties offer 
beforehand a quarter, a third, or a half of the sum they claim. 
Sometimes this offer takes the form of a bilateral '^ aponsio,'' 
so that either both parties offer a sum, to obtain the same 
object (concurrent fine), or each of the two wagers upon the 
opposite issue of the decision (counter-fine). Just as equivocal 
are the great fines for the King's "favour," protection, 
mediation, " ut Rexjuvet eum versus N. ; " " ut Rex manuteneret 
eum.'* Under John, a stay or delay of the legal proceedings 
was even granted in return for money: '^ Robertus de 
Amouesdal debet V. marcas pro habendo brevi de protecUone, ne 
ponatur in placitum de aliquo tenemento suo nisi coram Rege 
vel per breve Regis ; et ut sit quietus de sectis et hundredis, et de 
omnibus pladtis et querelis, excepio murd/ro*^ (Rot. 2 Job.). 
" Decanus et Capitulum Londonias II. palefridos, pro proteciione 
ne vexentwr contra libertates cartarum suarum^^ (Eot. 2 Job.}. 
In criminal matters, also, the rigour of the penalties and 
amerciaments was frequently mitigated by the previous pay- 
ment of a fine. The instances generally refer to Norman 
magnates : "0. de Lerec debet XX. marcas argenti, ut rex 
perdonaret ei et Osberto clerico suo m/iMvolentiam suam " (Magn. 
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Eot., 81 Hen. I.)- "-K. c. de CLXX. Marcis argenti, ut rex 
perdonet ei malivolentiam siiam pro JUia Geldewini de DoV^ (lb,, 
81 Hen. I.)- Further payments were made ** pro liabenda 
gratia et benevolentia regis" etc. Counties, hundreds, and 
sheriffs pay sums of a hundred marks for an "indulgent 
procedure," " for a peaceful hearing," and the like. To these 
must be added fees for release from prison, or other favours. 
The Dean of Ely pays one hundred marks for the release of 
his concubine and her children ; the wife of Hugo de Seville 
two hundred hens for leave to pass a night with her husband. 
To this category belongs also a fine, ^^ pro licentia comedendV* 
Instead of suffering a sentence of capital punishment, which 
has been pronounced, permission was sometimes given, on 
payment of fees, to enter a monastery, " ut liceat transferre se 
ad habituni religionis" (Eot. 5 Job.). 

3. Fines for concessions of favour in respect of offices, guilds^ 
and dispensations, notably for persons who on payment of 
fees receive their father's office, or an office for their relations, 
or the grant of the office of sheriff, or a special farming at 
the old farm rent. Even the offices of Chancellor and 
Treasurer are often granted on payment of great sums as 
purchase-money. Conversely, fees are paid for release and 
discharge from an office, or for relief from responsibility, 
sometimes also " ut rex faciat recipi compotiim sine ira et 
indignatxone'' Further, fees for the granting of trade and 
industrial privileges, especially for the renewal of the gildse, 
for licence to export corn, and so on. After 19 Henry III., 
and probably even earlier, orders were periodically issued to 
the sheriffs, '^ quod omnes illi, qui de nobis tenent in capite 
feudiim unius mUitis vel plus, et milites non sunt, anna capiant et 
se milites fieri faciant." On payment of fees " dispensations *' 
toe also granted; hence the numerous fines ** pro habendo 
respectu de viilitia," 

4. Fines for regranting of Fiefs and for Alienations. A 
portion of the Exchequer documents on this subject are printed 
under the title " Eotuli Finium," and contain important deal- 
ings respecting the inheritance and alienation of Crown fiefs. 

VOL. I. ^ p 
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This classification is sufficient to show what a continual 
source of wealth the fines were to the royal Treasury. Crown 
yassals made an additional payment in such cases as '' aurum 
regirue.'* (5) 

VI. aibS, 'STallagpS, SbtUtagtS. (6) In principle the knight's 
estate is certainly held free from all taxation of villeins, 
" quietum ah omnibus gildis et omni opere,*' as solemnly con- 
firmed by the charter of Henry I. But the feudal auxilia 
reserved to the King extraordinary contributions on the occa- 
sion of the knightiug of his son, the marriage of his daughter, 
Bind, in case of necessity, for his release from captivity, (a) 

The common taxes, tallagia, were raised from time to time 
as need required from royal towns and farmers on the royal 
demesnes. Although the reorganization of the military system 
had led to the exemption of the smaller freeholders from the 
military service and from the burdens of the militia, yet the 
feudal system deemed it necessary to retain a fair compensa- 
tion by levying a subsidy in the form of occasional money 
contributions {taUagia). An inseparable concomitant of the 
feudal system, the taUagium {'^ taille ") made its appearance 



(5) The fines are arranged by 
Hadoz, i. 395, 425, 456, under numer- 
ous headings, for which I have sub- 
fitituted a more simple arrangement. 
Hardy, ** Rotuli Finium," makes three 
classes: (1) Fines for the concession 
And confirmation of liberties and fran- 
chises ; (2) fines for proceedings in an 
action, with five sub-divisions; (3) 
mixed fines with ten sub-headings. 
As to the division into voluntary fines 
or " oblations " and involuntary fines, 
«ee Hardy, Introd., xviii. As to money 
payments for permission to choose their 
own sheriff in the county, see Madox, i. 
416, 417, 420 ; Hardy, Introd., p. xxix. 
As to the additional payment of the 
•aurum reginm^ Ellis, 1. 172. 

(6) The beginnings of a direct taxa- 
tion are classified by Madox as aids, 
tallages, and scutages ; partly for sub- 
stantial reasons, and pcu^ly because 
the names in early times are confused. 
Madox adds also to this group the 
custumK, the customary duties on 
wool, sheepskins, and leather, which I 



have already mentioned above as 
ancient sources of revenue. The goods 
liable to duty were wine, general 
merchandise, and wool. The old duty 
on wine was caUed " prisage," that is, 
the tenth cask from every ship at the 
price of twenty shillings. The second 
customary duty (general merchandise) 
was, as a rule, in the form of one- 
fifteenth or a similar proportion,* and 
was paid as a fee for licence to trade. 
The toll on wool remained until the 
reign of Edward I. in a very irregular 
state. (Stubbs, ii. 523.) 

(a) The auxilia^ aids, were, by 
right, limited to the three enumerated 
cases. But as the subfeodaries were 
fond of extending these cases, and as, 
in its analogous application to the royal 
boroughs and demesne villages, the 
notion was still further extendeid, there 
resulted a general tendency to extend 
the aids to other cases of need, which, 
after the times of Magna Charta be- 
came the beginning of the grant of 
subsidies by the estates of the realm. 
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in England with the Conquest ; and the strong political de- 
velopment of the feudal system insisted that all classes should 
be as far as possible proportionately burdened. As, in fact, 
the old popular army, which existed side by side with the feudal 
militia, had never been expressly abolished, and indeed from 
the time of Henry 11. had gradually been revived, the practice 
of the Exchequer dealt with the possessions of farmers and of 
towns in some degree according to the analogy of the feudal 
estates proper, by confining the tallagia and auxUia to cases 
of honour and necessity, though such cases received a more 
comprehensive interpretation than where the feudal tenants 
were concerned. Hence aids and tallages are frequently taken 
together, and are denoted as " dona " or " auxilia,'' or by other 
more courteous terms. The towns, in order to avert a too 
rapid return of taxation, often payed voluntary dona, *^pro 
bono adventu regis,*' *^pro dono novi anni,'* **to conciliate the 
King," and so on, which all flow together with the system of 
the fines. (6) 

The shield-moneys, *^ scutagia,'* afterwards became still 
more important. The constitution of the feudal militia, 
brought over from Normandy, appeared, in the long run, 
not quite suited to the insular position of England. So soon 
as the internal affairs were settled, it was no longer a question 



(b) The tdUagia (Madoz, i. 693, sees. 
732-751) are a specific creation of the 
feudal system. The greater landed 
proprietors, who as a standing army 
had taken upon themselves the defence 
of the realm, demanded that those land- 
owners who were not bound to knights' 
«ervice should pay their proportionate 
share in money. The insolence of 
the armed and war-skilled classes in 
France designated all the rest as 
*^ taiUables" and from the landlords' 
point of view as " corveahles.** In Eng- 
iand also the ** taiUe " was enforced so 
much as a matter of course, that even 
the great and powerful city of London, 
dn 7 Hen. III., paid 1000 marks; 26 
Hen. HI., 1000 marks; 37 Hen. III., 
1000 marks, in addition to twenty 
marks in gold; 16 John, 2000 marks, 
idUagia* The hardship lay in the un» 



certainty of the cases and of the fre- 
quent recurrence of the taxation. In 
England two special reasons concurred 
which gave the classes liable to the 
^^taiUe** a peculiar claim to more 
equitable treatment. The first was 
the retention and later revival of the 
militia by the assize of Henry II.; 
the " taiUablea " were here never an 
unarmed class, but, on the contrary, in 
every generation did good service 
alike against the rebellious barons 
and against the Scotch invaders. The 
other reason lay in the ^^firma hurgi ; " 
in order to raise the fee farm rents of 
the towns in times of necessity, certain 
towns were promised that their contri- 
butions should not be increased, which 
now furnished a reason for continual 
claims, and also for disputes as to the 
amount of the taxation, 
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of short campaigns at home, but of a number of permanent 
garrisons, and long campaigns against Wales, Scotland, 
Ireland, and France. For both needs the feudal militia with 
its short-service system was insufficient. Hence the Nonjian 
kings at all times kept a paid soldiery, and allowed some 
of those liable to military service to buy themselves off for 
certain campaigns. According to a trustworthy authority, 
in the second year of Henry II. the prelates were for the 
first time allowed to pay twenty shillings per fee instead of 
famishing a soldier for the campaign against Wales. The 
first general imposition took place in 5 Henry H., for the 
campaign against Toulouse, with two marks per fee from all 
Crown vassals, under the name of " donum.*^ In 18 Henry H., 
for the army in Ireland, partly actual service and partly 
money payments, under the name of " scutagia,'* were accepted. 
In like manner in 88 Henry II., for a campaign against 
Wales, twenty shillings per fee were raised " a militibus qui 
non abierufit cum rege.^' From this time the imposition of 
scutage instead of personal service became more and more 
regulated, payable by aU tenentes in capite alike "de corona'* 
and " de konore.'' The paying Crown vassals are then allowed 
to raise from their sub- vassals the same sum per fee *^ut 
Juiberent sciitagia stui.'' Occasionally the King raises them 
immediately by royal order from the sub-vassals in manum 
8uam. The raising of the new fee-duty from that time con* 
stitutes a new official duty of the sheriff, who, on being ap- 
pealed to, lends the Crown vassals assistance in exacting the 
scutagia from their under- vassals, (c) 

YII. The final heading, ^ccf&nital Snconu, embraces 
treasure-trove, goods cast away by the thief (waifs), wrecks^ 



(c) As to Kntfigia, Madox affords 
us the complete history of its gradual 
origin. The " Dialogus de Scacoaria " 
recognizes the scuiagia as a finan- 
cial practice ; " Fit interdumy ut tmmi- 
nente vel insurgente in regnum hoatium 
machinatione^ decemat rex de singulis 
feodis militum summam aliquam solvi, 
fnarcam scilicet^ vel libram unam ; unds 



militibus stipendia vel donativa sueee- 
dant. MavuU enim princept siipendi" 
arios guam domesticos hellicis exponere 
octsibus. Hoc itaque swnvma^ quia no- 
mine seuiorum sotvitur, seuiagium no- 
minatur.** As to the early combina- 
tion of the expressions, *^auxilia^" 
"scutagia,*' ''tallagia,'* ''hydagia,'* 
and " dona,'' see Madox, I 580, 680. 
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the movable property of felons, of persons executed, of fugi- 
tives, and of outlaws, deodands, and other smaller royalties, 
which, where they have not been granted to private persons, 
are for the most part raised and exacted by the sheriff. 
Dating from the Anglo-Saxon period, the common obligation 
of the inhabitants to make roads, bridges, and fortresses 
{trinoda neceasitaa) still continues, as also the foraging of the 
royal servants on journeys (purveyance) which in later times 
became a standing public grievance. Finally, the so-called 
*^ Danegeld," which in spite of its abolition under Eadward 
the Confessor, was still raised from certain estates. (7) 

Considering this accumulation of sources of income, it can 
well be understood, how the myth arose that the Conqueror 
raised a daily income of £1060 80«. Sd. from contributions 
(Ordericus, Yit. iv. p. 523), one of the numerous exaggerations 
of later historians, which perhaps is based upon an arbi- 
trary counting up of the highest amounts of revenue in 
certain years, whilst under later reigns the most favourable 
£nancial balance scarcely reached a sixth of that income. 



(7) As an item of the Accidental 
Income (Madox, i. 342) the Danegeld 
is also mentioned in the legal books 
<Edw. Conf. 11 ; Hen. 10, sec. 1, 15 
•Cart civ. Lnnd. sec. 2; Madoz, i. 
€86-694. Thomas, *' Exchequer," 
p. 41; Sinclair, <' Bevenne/' i. 69,70, 
72). This payment was expressly 
abolished under Eadward the Con- 
fessor, and is mentioned in Domes- 
day Book in one passage only (Stam- 
foid, 336 b). Kevertheless, it occurs 
Tery frequently in the later revenue 
accounts, especially under Henry I. as 
an impost upon certain estates. This 
difficulty, w£dch is remarked both by 
Freeman and Stubbs, can be explained 
by the following consideration. The 
I)anegeld as a lawful tax, was abolished, 
and remained so, but the old valuation 
of the productive returns of ordinary 
lands for the raising of the former 
tribute was often retained on the occa- 
sion of the later exaction of ^*tallagia** 
^* dona,** ** auxilia" to avoid making a 
fresh valuation each time. The old 
established rate on the productive re- 
turns was therefore called Danegeld. 



Now it is perfectly correct that the 
general g^und-taxes (oarucagiOf hyda- 
gia, etc.)» re-introduced in later times, 
correspond to the scale of the 'old 
Danegeld taxation. But it is very 
comprehensible that in the laws and 
ordinances the hated name '* Dane- 
geld," with its humiliating memories, 
was studiously avoided. Every revival 
of ^^ Danegeldum" would have had the 
preposterous result, that the numerous 
exemptions from the tax would have 
revived also, whilst in the course of 
business in the Exchequer no one 
scrupled to denote the old taxation of 
the produce of an estate subject to 
the common burdens by the term 
" Dane-money." 

Though the most recent English his- 
torians describe the gradual formation 
of a new system of land taxation in 
this epoch as a disguised revival of 
the Dane-money, this in nowise de- 
scribes the position of affairs ; but the 
course of events will probably be more 
correctly represented in the following 
account. 



I 
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Among the manifold sources of revenne to the Grown^ 
undeniably the most important for the future of the Ex* 
chequer and the Constitution was the scutagium, which 
arose under Henry n. from the conversion of the feudal ser- 
vices into money ; because, according to the position of affairs^ 
in time a uniform land-tax was naturally developed from it^ 
and from that a uniform income-tax, which can be followed 
up from its first beginnings in this place to the close of the 
period. 

After the privileged landed proprietors, from the greatest 
Crown vassals downwards, had been subjected to heavy money 
contributions, which were equivalent to the actual burdens 
of feudal service, that impediment had been overcome in 
England which on the Continent caused the failure of land 
and income tax. As soon as the governing class has been 
made to contribute in proportion to its means, the develop- 
ment of a just and rational system of taxation meets with no 
more obstacles. At first a uniform hide- tax could be levied ; 
for the imprivileged landowners could certainly not with- 
draw themselves from a uniform taxation of the hides, when 
the privileged classes were taxed in full, in proportion to the 
amount of their possessions. The farmers of the demesne 
and the cities had been already included, paying taxes just as 
the knights' fee estates did under the names of '* Mlagia,'' 
^' dona,'' '^auxilia;'' being, in fact, taxed quite as often as, 
and even oftener than, the knights' fees ; and this although 
their landed property had been certainly valued quite as 
highly. But all other tenants of the great feudal estates 
found themselves in the same position ; for the lord had at 
last no other way of raising his auxUia, scutagia, and relevia 
except by taxes, protection-moneys, rents, and work done by 
his dependants. Already under William the Conqueror, 
during the great and heavy distress of war (a.d. 1084), the 
expedient had been adopted of levying a uniform hide-tax 
throughout the whole country. This was done at a time 
when no Domesday Book had been compiled, and the division 
of the feudal burdens was beset with insurmountable diffi* 
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culties. In view of the threatened Danish invasion at that 
time, a 'war-tax, of an amount till then unheard of, being 
seventy-two pence for every hide, was levied, by which the 
whole of the landed proprietors in the country were induced 
to take the universal oath of allegiance, and to accept ita 
consequences (a.d, 1086). A similar situation arose a century 
later, when the levying of a " Saladin tithe " for a Crusade 
(a.d. 1188), and the ransom of Kichard I. from captivity 
(a.d. 1198), required the immediate raising of unheard-of 
sums. The feudal burdens meanwhile were fixed and dis« 
tribated by the Exchequer, and the vassallage, true to the 
tendency of all tax-paying landowners, clung as long as pos* 
sible to the scale of contributions according to the register. 
Hence on these occasions land-taxes were levied cumulatively 
upon all landed property ; but the auxilia of the knights' fees 
were still rated according to the scale of the scutages, the 
other estates according to hides, and therefore the last-named 
tax was designated as " caracagiumJ" As early as the year 
1198, under Eichard I., a general taxation of the landed 
estates was resumed, in which a uniform impost of five 
shillings was raised upon each carucagium or hundred 
acres of land (Stubbs, i. 510) ; not an immoderate rate^ but 
one which nevertheless met with opposition among the great 
proprietors, and especially among the clergy, and could not be 
raised without difficulty. It was natural that the feudal pos- 
sessors should not willingly acquiesce in such a sudden change 
in the scale of levying; i.e. according to acreage instead of 
the feudal register ; wherefore it came to pass that afterwards 
the Bcutagia were, for a time, raised separately from the cam* 
caginm on such estates as did not owe knights' service. 

As in this way a simultaneous taxation of the whole of 
the landed property arose, there was naturally connected 
with it a simultaneous taxation of movable property. The 
taUagicL of the demesne farmers, towns, and tenants, were 
estimated not only according to the income of landed property, 
but according to the total capability of performance on the part 
of the subjects, and accordingly the personal property waa 
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similarly estimated, which in cities, owing to their industry 
and trade, was of considerable importance. The very first en- 
deavour made to include this source of income proportionately, 
led to a taxation according to percentage or fractions of the total 
income, which, from the time of Richard I. onwards, gradually 
appear in addition to the land-taxes as tenths, elevenths, 
thirteenths, seventeenths, and other fractions. The Saladin 
tithe of the year 1188 is again the first precedent for a ani-> 
form taxation of personal property, which was levied cumu- 
latively with the land-tax. For Richard's ransom, there was 
levied at one and the same time a scutagium from the knights' 
fees, a caracagium from real estate, and a proportion of their 
income from the cities and from the rest of the population. 
In this an improvement was distinctly visible on the valuation 
system of the tallagia, against which only the clergy raised 
objections on its being afterwards repeated. 

The modes of taxation that had thus come into practice 
were immediately abused by King John in his own fashion. 
Even in the first year of his reign, John increased the 
carucagiiim from two to three shillings, the scutagium from 
£1 to two marks, and levied the latter from year to year. 
In the year 1203 he levied one-seventh on the personalty of 
the Grown vassals, in 1204 an auxilium from the knights, 
and in 1207 one-thirteenth on the personal property of the 
whole country. Against these innovations there naturally 
arose an opposition on the part of the Grown vassals, and, 
indirectly, of the whole nation. It was the crown vassals 
who, in the first place, were thereby injured in their rights of 
possession. The levying of scutage had been established 
without opposition, so long as it was only levied in moderate 
sums, as a favour accorded to those feudal vassals who did 
not serve in the campaign. But now a payment of this kind 
was to be extorted regardless of the question whether the 
feudal vassal wished to serve in person or not, whether a 
campaign was intended or not, or whether a case of honour 
or necessity had arisen, which obliged the feudal vassal to pay 
a pecuniary aid. Herein lay a fundamental alteration of the 
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original conditions under which the military fees were granted 
and held ; the feudal estates were thus reduced to the level of 
the common landed estates which were bound to a carucagium. 
But the greatest wrong done to the Grown vassals was un- 
doubtedly the rough-and-ready exaction of a seventh on their 
personal property, which placed the tenentea in cwpite upon the 
same footing as the taUiailes. Such demands had certainly 
not been made upon them since the days of William Bufus 
and his treasurer, Flambard ; and against such a course of 
action the charter of Henry I. had given the solemn promise 
that the military fees should remain free from all demands 
beyond their military duty (Charters, p. 101). The time had 
arrived when an agreement with the Grown vassals, and tHeir 
consent to the imposition of auxilia and scutagia could no 
longer be dispensed with ; and thus the taxation question had 
reached the stage of Magna Gharta (cap. 18). 
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CHAPTER XIV. 
^j^e ^forman CBxttequer. 

As the financial system is the centre of gravity of the sovereign 
rights of the Norman State, so it is also the foundation and 
basis of the permanent offices and official institutions of the 
State. The hereditary monarchy has found a stronghold in 
its new demesnes and in its feudal suzerainty, upon which 
rests the defensive strength of the regenerated State. But 
this political system is also pervaded by a financial spirit, 
which goes far beyond the mere necessities of existence, and 
does not shrink from subordinating even the administration of 
justice to the interests of revenue. As long as the spirit of the 
Norman sovereignty is paramount in the history of England, 
finance is the centre of all government ; where provinces, dis- 
tricts, and towns were all subjects of general or special fee-farm 
tenure, the most important administrative council could only 
have the character of a financial department, similar to a 
*'war and demesne chamber," or a ** general directorium" 
in the later constitutions of the Continent. This is the 
meaning of the Norman Exchequer {Echiquier) ; and having 
regard to its paramount importance I shall proceed at once 
to discuss the origin and external form, the procedure, and 
the personnel of the Exchequer in connection vdth the financial 
control. 

I. The Origin of the Exchequer. It is not in itself impro- 
bable that the Conqueror organized his financial department 
according to the custom in Normandy, where an " Echiquier '* 
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had a prominent position in the twelfth century as the highest 
government department and court of law. The English 
Exchequer is, indeed, only a part of the Curia Regis, and is 
accordingly styled in official language Curia ad Scaccariam, 
But in contradistinction to the other functions of the central 
government, which are merely temporary and periodical, the 
Exchequer forms the one firmly organized governmental 
department, " Curiarum omnium apud Anglo-Ncrrmannos anti- 
quissima " (Hickes, Diss. Epist., p. 48), in which the current 
administration appears united. The name " scaccarium^' is 
referred in the Dialogus, i. 1, to the diapered cloth which, for 
the purpose of calculating accounts, was spread out like a 
chess board over the table, round which the sittings were held. 
*' Sca€cariu77i tahvla est quadrangtUa, qtue longitvdinis qvxisi 
decern pedum, latitudinis quinque, ad modum mensm air- 
cumsedentihus apposiia, undique habet limbum altitudinis qv^asi 
quatuor digitorum, ne quid appositum excidat. Superponitur 
atUem Sca<;cario superiori pannus in Termino Paschse emptus^ 
nan quilibet, sed niger, virgis distinctus, distantibus a se virgis 
vel pedis vel palmas extentse spatio.*' Year after year we 
find a number of great functionaries and royal officials, with 
numerous clerks, assembled round this account table, employed 
in receiving payments from the sheriffs, the special farmers, 
and custodes, in scrutinizing their accounts, and giving 
receipts ; imposing and receiving periodical aids, tallages, and 
scutages; appointing the sheriffs and other fermors and 
custodes, and calling them to account ; deciding legal disputes 
within their administrative jurisdiction ; directing payments 
to be made for the needs of the royal family, their trains and 
servants, for war supplies and garrisons, for paying the King's 
creditors from loans, and for administrative expenses of all 
kinds — all this being done under the personal superintendence 
of the King, or according to his actual or supposed personal 
pleasure. Consonant with these functions, two divisions were 
early formed: (1) the account department, or scaccarium 
viajus ; (2) the receipt department, or scaccarium de recepta, 
recepta scaccarii, scaccarium inferius. The one division after- 
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wards had its office on the right, the other on the left side of 
Westminster Hall. The rooms where the sittings were held 
were often distinguished; the state session-room with the 
throne was scaccariinn, in the narrow sense of the term ; and 
the smaller council-room, thalamus haranum. These 'words, 
which are always ambiguous, denote alike the place of the 
official administration, and the functionaries themselyes; 
the chamber, in which the specie is actually deposited, is 
specially called thesaurus regis. (1) 



(1) As to the origin and external form 
of the Exchequer, the chief authority 
is the ^Dialogus de Scaccario," a 
treatise upon the law of the Ex- 
chequer, which Madox (part ii.) has 
printed, and furnished with copious 
notes. It gives evidence of the early 
matured development of the adminis- 
trative machinery, and is a marvellous 
testimony to the official views respect- 
ing the State, such as is hardly to be 
found elsewhere in the Middle Ages. 
Gervasius Tilburgcnsis was formerlv 
regarded as the author; Madox (ii. 
334-345) assigns it to Ricardus, Filius 
>^igelli, a court chaplain of Henry IL, 
afterwards Bishop of London, and 
grandnephew of Koger of Salisbury, 
the great minister of Henry I. Its date 
may be fixed with tolerable certainty 
for 1178. In later times the institu- 
tions of the Exchequer have again been 
the subject of an exhaustive mono- 
graph, printed for private circulation 
by F. S. Thomas, ** History of the 
Exchequer '* (1846) ; and another pub- 
lication of Thomas (also unpublished), 
'' Notes of Materials for the History of 
Public Departments " (1846). Certain 
Treasury Records have been printed by 
the Record Commission. The oldest 
existing Rotulus, called 5 Stephen 
(edit. Hunter, 1833), may be placed, 
on convincing evidence, as early as the 
3 Ist year of Henry I. As to the institu- 
tion of the Norman Echiquier^ see 
Madox, i. 162-165; Wamkonig, Fran- 
2osiche Reichs- und Rechts-Geschichte, 
i. 346 ; Sch'affner, Franzosisohe Staats- 
nnd Rechts-Geschichte, ii. 408, 409. 
Its introdaction from Normandy is 
proved by the " DiaJogus de Scaooario," 
ab ipsa regni eanguiBttione per regem 
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WUhelmum fada cmpit$e didbw, 
tumpta tamen ipsius ratione a Seat- 
cario tranmnarino'* (Dial. L 4), as 
well as by the Latin terminoI<^gy of 
the Exchequer. In any case that 
evidence proves the existence of the Ex- 
chequer under William the Conqneros, 
though an actual importation from 
Normandy cannot be substantiated. My 
former view (after Floquet, Hiatoire 
du Parlement de Normandie, p. 8), 
that a Norman Exchequer-roll was 
existing as early as the year I0G6, is 
certainly based upon an error (Stubby i 
377), but so is also the opinion of 
Bishop Stubbs, that the Eehiquier of 
the island of Sicily was imported into 
England by an English Exchequer 
clerk, Thomas Brown (see the '* Trans- 
actions of the Academia Reale," of 
Rome (28th April, 1878); all the exist- 
ing legal records, and Treasury rolls 
of Normandy are of so much later 
origin, that it cannot be proved from 
the later constitution of the Nonnan 
Eehiquier that the English was formed 
after its model. (See also Libermann, 
" Einleitung in den Dialogus de Scae- 
cario," Giittingen, 1865.) The con- 
troversy is after all merely nominal; 
for the close connection of the judicial 
and finance administration was in the 
Middle Ages everywhere a matter of 
course, and, even if the name of EM- 
quier arose earlier in Normandy, yet 
the English institutions were so closely 
connected with the county government, 
and the machinery was so finely 
developed by the officials under Heniy 
I. and Henry II., that the material 
part of the institution certainly belongs 
to the Anglo-Norman state. 
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11. The course of business in the Exchequer embraces in its 
early arrangement — 

1. Payments into ike Treasury. These are made in the 
counting-house (office of tellers) in gold or silver coin. The 
pound {livre) of the Norman period is an actual pound of silver 
of twenty-four half-ounces, and is divided into twenty shillings, 
and the shilling into twelve pence. The silver penny (denarius) 
is the regularly minted current coin. The mark in silver is 
accordingly thirteen shillings and fourpence; the shilling 
about the value of a Prussian Thaler. The gold mark is 
equivalent to nine silver marks. These values are fairly per- 
manent. It was not until Henry YI. that the coin had lost 
about a third of its silver contents. But the irregularity of 
the coinage, as well as the depreciation caused by wear, and 
by forgeries, led to special precautionary measures. In the 
case of payments ad scalayn, sixpence in the pound was 
demanded " to make good weight ; " in payments, ad pensum, 
more than sixpence. Where the purity was doubtful, a 
smelting test was applied; but this also was remitted on pay- 
ment of one shilling per pound (nominal combustion). The 
payment is entered in an account book, and from this trans- 
ferred to a strip of parchment, called the "bill," or "tellers' 
bill." This strip of parchment falls through a pipe-like open- 
ing into the "tally court," where a "tally" is made of it. 
This tally is a piece of dry -wood, on which the " cutter of 
the tallies" has to cut notches corresponding to the sum 
paid ; whilst the "writer of the tally " writes the sum down on 
both sides of the wood in figures. According to the length of 
the incision, one notch denotes £1000 ; another £100 ; £20 ; 
20$. ; Is. ; and so on. The chamberlain splits the notched 
stick down the middle in such a manner that each half con- 
tains the written sums and the incised notches. The two 
matching parts thus split asunder are called "tally" and 
" counter-tally," or " tally " and " foil " (foHum). The one is 
retained by the chamberlain; the other is kept by the 
payer as a receipt and proof to be produced to the account 
department of the Exchequer. (It was not until ITSS, by 23 
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Geo. ni. c. 82, that these notched sticks were done away 
with in the Exchequer, and checks substituted for them.) 

2. Payments out of the Exchequer are made on a royal 
order (writ, or mandate), under the great or privy seal, 
generally addressed to the treasurer and chamberlains. The 
usual formula for this purpose is called a ^'liberate.'* Orders 
for payments which recur periodically, such as salaries, are 
called '* liberate current,'* or ^'dormant,*' and are couched in 
such terms as the following : " Rex Tkesaurario . . . saZutem ; 
Liberate de thesauro nostra singulis annis quinqu£ Capellanis 
nostris ministrantibus in CapeUis S. Johannis et S. Stephani 
WestTnonastrii, duodecim libras et decern denarios pro stipendiis 
suis " (29 Hen. III.). In the course of time, for the purpose of 
control, other mandates are inserted. Thus the royal writ 
is deposited on the account side of the Exchequer, and on 
the strength of it a ''treasury warrant" is issued by the 
treasurer or some member of the Exchequer staff. Acting 
upon this warrant, the auditor sends an order to one of the 
tellers, which is then countersigned by one of the Exchequer 
officials, and in this form is finally honoured. 

8. The book-keeping of the Exchequer, divided into the 
^'rotvlus ann^lis,*' the '' memoranda,'* and other daybooks, was 
early arranged in a technical form. The chief book is the 
rotvlus annalis, "the great roll of the Exchequer," the most 
stately and important record, into which (according to Madox, 
ii. 112) the accounts of the royal revenues flowed through 
different channels, as rivers pour themselves into the ocean. 
These magni rotuli pipm (so called on account of their being 
rolled up in the shape of a tube), arranged according to 
counties, have been preserved in their entirety since the first 
year of the reign of Henry II. (with the exception of two 
years). Partially printed by the Record Commission, they 
form the most comprehensive source for studying the adminis- 
trative law of the Norman period. 

4. The rendering of accounts in the Exchequer. The most 
important accounting parties were the sheriffs of the counties. 
A great part of the demesne, feudal, and judicial dues passed 
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throngh their hands, besides numerous disbursements for 
munition of war, equipments, and salaries. Their duty was 
not merely to receive and pay over moneys, but also to 
deal with complicated accounts and receipts. And thus 
months generally passed away from the provisional payment 
(profer) until the definite sum was fixed (gumma). Many 
^.mounts, such as confiscated cataUa, and incomes from seques- 
trated property, which appeared in the account in round 
sums, had to be scrutinized in detail. Disbursements are 
only passed on presentation of a ^' warrant of discount," and 
must be regularly justified by the King's writ ; and in the 
case of regularly recurring disbursements, there must at 
least be a rescript of the Exchequer. For the repayment of 
loans contracted by the King, orders for payment are issued 
upon the sheriffs yearly rent by writs of ^'allocate et compu- 
tate.*' The accountiQg party must appear in person, and is 
previously sworn ''dejideli compoto reddendo;'' although 
sometimes an account is accepted " per fidem " or '* per verum 
dictum.*' Occasionally, by royal writ, and later by Treasury 
rescript also, the presentation of accounts by a clerk, as 
attorney, is allowed. The final acquittance was often so 
liable to hitches, that the accounting parties pay sums of 
several hundred marks to be quit of the responsibility for 
themselves and their servientes. Similarly the accounts 
are presented by the fee-farmers and bailiffs of the towns, the 
€scheators, the "customers," or special receivers of tolls, 
and all those who have been entrusted by the King with a 
special administration (bailwyck). Later, the travelling judges 
have also to render accounts. (2) 

(2) As to the proceediDgs in the 389. The chief authority is the Dia- 

Exohequer, and especially as to the logus, 1. c. 6 (Madox, ii. 878). In 

order in which the functionaries sat at later times the numerous controls were 

the council table, see Thomas, Ex- furtlier increased; in the time of the 

chequer, p. 1 et seq. The payments into Stuarts " a letter of discretion " was 

ihe Exchequer are dealt with by drawn, in which the treasurer denoted 

Thomas, Materials, p. 5. For com- the special fund from which the pay- 

parisons of the coinage arrangements ment is to be made ; upon this the 

of the Anglo-Saxon pc^od, see Dchmid, parliamentary allowance or disallow- 

Olossarium 8.v. Gteldrechnung. ance of the disbursements was based. 

As to the disbursements out of the As to the bookrheeping, see Madoz, 

ExchequeTy see Madoz, i. 348-350, 862- ii. 456 et $eq. ; Hunter, Introductiony 
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6. The Exchequer court days. For the settlement of dis- 
puted and legal points which arise at the presentation of 
accounts, the higher fanctionaries of the Exchequer assemble 
periodically and hold sittings, which are called " scaccaria^'* 
and are described in the Dialogus de Scaccario, ii. c. 1, as 
follows : — 

" PriBcedente namque brevi summonitionis, quod Regias aucto- 
ritatis signatur imaginCy convocantur ad locum nominatum qui 
necessarii sunt. Accedunt autem quidam ut sedeant et judicent, 
quidam ut solvant et judicentur. Sedent et judicant ex officio 
vel ex principis Tuandato Barones, quorum supra meminimus^ 
Solvunt autem et judicantur Vicecomites et alii plures in regno, 
quorum quidam voluntariis oblationibus quidam necessariis sola- 
tionibus obnoxii sunt rei.** 

The individual accounting parties are summoned thither 
with the warning, " Sicut te ipsum et omnia tua diligis,^* and 
a notice of the separate amounts due, ^^annotatis omnibus 
debitis seriatim cum causis,'' and with the concluding clause, 
" Et heec omnia tecum habeas in denariis taleis et brevibus et 
quietantiis, vel capientur de firma tua.'* Those who failed 
to appear were summoned realiter by the sheriflf or the 
"huissier" (usher of the Exchequer), fined in an amercia- 
ment for every day they neglected to come, and in case of 
need arrested, and their whole property sequestrated by a 
writ " de nomine districtionis.*' On defalcations being detected, 
immediate arrest took place. Landed proprietors and corpora- 
tions also, claiming a franchise, were obliged to appear .every 
year in the Exchequer, when the sheriff presented accounts, 
and to give account themselves as to the returns, out of which 
they then were allowed so much as was due according to the 
terms of their privileges. Failure to appear or refusal of 
account incurred sequestration. When the King had, as an 

pt. i. As to the so-called Rotulns, 5 scribed in detail by Thomas, £x» 

Stephen, see Madox, iL 462. As to chequer, p. 49-58. Examples of the 

the more correct date, 81 Hen. I., presentation of accounts by special 

Beeve's History, i. 218, and the Intro- termors and financial officials are given 

duction to the Botulus Pipie, de anno in great numbers by Madox (for ex- 

81 Hen. I. ample, the control of the ooinage. 

The presentation of accounts is de- Madox, ii. 182). 
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exceptional case^ himself received an account in person, or in 
camera sva, this was notified by writ to the Treasury. (2*) 

The administrative principles of a demesne department 
with such full powers, naturally produced for the Exchequer 
important legal prerogatives, and were the source of the 
present privilegia Jisci in England. The decisions of the 
Exchequer appear as the oldest form of an administrative 
justice. According to its constitution, the Exchequer is 
certainly no chief court of law, but is only intended " ad 
discemenda jura et duhia determinenda, qum frequenter ex 
incidentibus quastionibm oriuntur** (Dial., i. 4). But the 
Norman financial system is inseparably blended with all the 
branches of public and private law. The fixing of fines 
and amerciaments, the decision of appeals against the imposi- 
tion of taUagia and other imposts, involved a jurisdiction 
extending in all directions over the prerogatives of sovereignty. 
All privileges of the lords of manorial courts and towns, all 
liberties and franchises, in the sense in which they are used 
to-day, i.e. all royal grants, the legal validity or extent of 
which are called in question, are here decided. In every 
dispute as to a Grown fee, just as in every grant and in- 
heritance of a fee, the Exchequer is an interested party. The 
debita regis have first to be satisfied, in every administra- 
tion of the estate of a deceased person. From the litigation 
in ordinary private law also (" eommunia placita^'' in contrast 
to those in which the King has an immediate interest) the 



(2*) The Exchequer oourt-days in 
their characteristic form, according 
to the BudoguB de Scaocario (ThomaB, 
and Madoz, iL), have also a certain 
influence npon Hie later forms of pro- 
cednre in the central courts. The 
privUegia fltciy which proceeded from 
the practice of the Exchequer, had 
permanent results. Where any one 
was at once a dehtor of a Eiog and 
of a private individual, the ^^dStitum 
regit** must he paid hefore all else. A 
debtor of the King cannot dispose by 
will of his personalty to the prejudice 
of the Eang ; and his heirs cannot ob- 
tain the administration of his personal 

VOL. I. 



estate, if he has died intestate, without 
the leave of the Exchequer. In case 
the solvency of the estate is doubtful, 
the King undertakes its sequestration, 
calls in outstanding claims by way of 
administration, and satisfies himself 
first, with reservation, however, of the 
burial expenses. Debtors to the Ex- 
chequer are also, on demand, allowed 
a '* writ of aid *' against their debtors, 
that by getting in their debts promptly 
they may be enabled to satisfy the 
official claims. Herewith are connected 
at a later period a number of the 
provisions of Magna Charta. 
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fiscTU derived an interest, from the fact that the Exchequer 
assisted a debtor to ih^fiscus against third parties, to pat him 
in a position to fulfil his obligations towards the King. Hence 
it can be explained how the Exchequer in meting out ad- 
ministrative justice drew also common civil actions before 
its tribunal. According to the Leges Eduardi, civil suits were, 
indeed, to be decided by a, judicium parium; but this pro- 
vision was formally satisfied by the Exchequer choosing its 
higher officials from among the Grown vassals, *' barones 
scaccarii,'* in whom even the greatest feudatory was com- 
pelled to recognize a properly constituted court. 

III. The staff of the Exchequer is divided into the higher 
officials and the clerks. As all departments of the central 
government meet together in finance, so all the great officials 
of the State had a seat here, in person or by representatives. 
The personal presidency was reserved for the King himself ; 
and in this capacity he acted for centuries. Where a Chief 
Justice, " capitcdis JTisticia,'^ had been appointed by the King, 
the latter is represented by him. Under Henry H. this chief 
judge had become a permanent official; the Dialogus de 
Scaccario accordingly mentions him as the president, and the 
higher judges as "baronea scaccariiy^' as important officials, but 
whose appointments were revocable : " lUic enim residet Capi- 
talis Domini Regis Jtisticia, primus post Regem in regno ratione 
fori, et majores quique de regno, qui familiarms Regiis secretis 
assistwnt; ut quod fuerit svb tantorum pnesentia constitutum 
vel terminaium, inviolahiii jure svbsistat. Verum quidam ex 
officio, quidam ex sola jussione prindpis resident. Ex offi^ 
principaiiter residet imo et prtesidet primus in regno, Capitalis 
scilicet Justicia. Huic autem assident ex sola jussione Principis, 
momentanea scilicet et mobili auctoritate, quidam, qui majores 
et discretiores videntur in regno, sive de clero sint sive de Curia. 
Assident inquam ad discemenda jura et dvbia determinanda, qua 
frequenter ex incidentUms quastionibus oriuntur " (Dial., i. 4), 

In order to understand the position of the Barons of the 
Exchequer we must remember that they form a supreme 
court set over the great farming Vicecomites, amongst whom 
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are often to be found the first men of the realm, bishops, 
grand fendatories, etc. ; and that their judgment decided 
questions of law even against prelates and Grown Tassals. 
It was natural, therefore, that the controlling officials in the 
supreme court should be men of similar position, i.e, persons 
with the necessary rank in the feudal or ecclesiastical hier- 
archy. The Barones were accordingly those among the 
magnates of the realm who were the most skilled in business, 
and who stood nearest to the King. The highest court digni- 
taries have a place of honour among them ; as have also the 
Chancellor and the Treasurer, who gradually became the 
principal personages among the Barons of the Exchequer. 
All these higher functionaries bear the name of '' Sedendi ad 
Scaccdriam;*' the latter name, '' Besidentes ad Scaccarium,*' 
includes also the under-officials. 

The under-officials are difficult to classify, for in the 
earliest records a large number of persons are comprised 
under the denotation " Clericus Scaccarii; " Madox has, how- 
ever, with great labour ascertained the individual classes, and 
arranged them into two groups. The most important under- 
officials in the account department are : the Bemembrancer 
as keeper of the register and despatcher of business, the 
Ingrossator Magni Rotuli, the Constable and Marshal as repre- 
sentatives of the State functionaries of the same name in the 
Exchequer, the Usher (Huissier), and in later times the 
Auditores Compotvm as revisers of accounts. The chief 
under-officials of the receipt department are : the Clericus 
Brevivm, the Chamberlains as keepers of the chest, the Clerici 
Thesaurii, the Tellers as cashiers, and the officials appointed 
for weighing the coins and applying the smelting test. (8) 



(3) For the official staff of the Ez- 
oheqner, see Madox, i. 197; for the 
under-offioials, Madox, ii. 263 et $eq. 
To khe under-officials of the account 
department belong (1) the Remem- 
brancer, i2«fnemora^or, registrar, keeper 
of the register, despatcher of business. 
(2) The Ingrosser, Ingrossator Magni 
Bottdi Pipm ; sometimes two function- 
aries of this sort, frequently persons 



of aristocratic families. (3) The Usher, 
or doorkeeper, entrusted with the safety 
of the buildings, the money-chest, and 
the registry; and at the same time 
doing duty as a Huissier, who receives 
the customary fees for summoning the 
sheriffs to the Exchequer sittings. 
From the time of Henry II. it was an 
hereditary office, even divisible and 
descending to women. The one en- 
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The spirit of centralization collected together in the Ex- 
chequer the whole of the State finances. The other exchequer 
offices which are found existing are of secondary importance, 
and in the majority of cases were temporary institutions. For 
the personal disbursements of the King there is a household 
treasury with special clerid and a Thesaurarius camerx. 
Sometimes secondary and local exchequers were formed for 
temporary purposes, as, for instance, a " Scacccmum redemp- 
tionia " and a " Scaccarium" at Worcester. A more important 
secondary department is the ** scaccarium JiuUeorum,'* under 
the '' custodes " or "jvsticiarii JudsBorumy" having jurisdiction 
over all affairs relating to the Jews, and comprising numerous 
clerks and under«officials. The special constitution of this 
procedure and the attributive justice of this administrative 
body is so characteristic, that the condition of the govern- 
ment under King John cannot be described more appro- 
priately than by saying that the whole central government 
had adopted the character of the Exchequer of Jews. (4) 



feoffed of the *' Seijeanty " appointed 
the acting Haiasiers for this office — 
a curious oufltom which continued into 
the 19th century. (4) The Constable, 
an under-official appointed by the 
Constable of England, so long as that 
office existed (Dial., i. c. 5). (5) The 
Marshal, an under-official provided by 
the Marshal of England, having cer- 
tain functions to perform connected 
with the presentiition of accounts 
(forulua mareacalois5\ and with the 
nght to take arrested persons into his 
keeping (Dial., i. o. 5^. (6) AudUore» 
Compotum (Madox, li. 290, 291), re- 
visors of accounts, mentioned first in 
9 Edw. II.; originally this business 
was conducted by clerks appointed 
pro hoc vice, or by the barons them- 
selvea (Thomas, Exoh., 122, 123). 
(7) Clerks of estreats, who were also 
of later origin, for the exaction of the 
amerciamentis fines, etc. 

The second group of under-officiala 
belonf!:s to the receipt department, 
^^Becepta Bcaeoari" the ** Soaccarium 
inferius.** (1) The Clerieus hrevivm, 
clerk of the writs; (2) The Chamber- 
lains, a higher class of nnder-function* 



aries, curators of the chest, are ap- 
pointed by the Grand Chamberlain and 
the Court Chamberlain of the King 
as their representatives, and ought 
properly to be knights; the current 
business is conducted by special 
Cleriei Camerariorum ; (3) Gerid 
Thetaurarii, treasurer's clerks — among 
them is prominent the Clerk of 
the Pells, oookkeeper of the Magntu 
Botuhu de Reeepta, mentioned in 
Henry III. ; (4) The Tellers, the real 
cashiers or pay-officials, usually four or 
more ; (5) The Pesours and Fuaours, 
under-officials employed in weighing 
the coins, and applying the smelting 
test, originally hereditary offices, 
Serjeanties united with landed estates, 
hei^Bditary and divisible. Besides 
these, goldsmiths for the testing the 
metal, easayers, and other assistant- 
officials were engaged at salaries as 
they were wanted. 

(4) The Exchequer of Jews is de- 
scribed by Madox, i. 221 et teq. Its 
existence is explained by the original 
absence of legal rights in the Jews, 
whose position may be compared with 
that of the German '^ Kammer-Kneoht 
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des Kaisers," and who were not merely 
subjected to unsparing toZZo^tOy but 
were bled In every way at pleasure, 
sometimes under the name of ** protec- 
tion right,'* and sometimes of a ^ right 
of occupation." This view of the /fMnw 
is unequivocally declared in the Leges 
Edwardi Gonfessoris, sec. 25: ^^ fysi 
Judasi et omnia sua regis sunt. Quod 
si dliquis detinuerit iUos vel pecuniam 
eoruroj rex requirat tafiquam suum pro- 
prium, si vtM et potest." Since tney 
have no pertona standi in judioio^ 
no landed property, and no right of 
inheritance, and their legal capacity 
depends upon the royal favour alone, 
arbitranr conditions and payments are 
attached to their legal interoourse. 
First, their right to bring actions in 
their contracts with Ohristians was 
only recognized when the terms of the 
bond were to be found in the chest of 
the Jewish secretary (ohirographer). 
The inheritance of their property la 
only allowed on pajrment of heavy 
fines. For example, Henry HL de- 
mands six thousand marks of a widow 
for the personal estate of her deceased 
husband. The causes and pretexts for 
the imposition of amerciaments are of 
course innumerable. One of the most 
common was for marrying without the 
royal consent. At times all Jews were 
thrown into prison, and then released 
on payment of heavy fines, on one 
occasion of sixty-six thousand marks ; 
on another occasion the Jews were 
pledged to the Earl of Cornwall for a 
loan of five thousand marks. Hence 
the numerous "ransoms," ** composi- 
tions," ** fines for protection," and 
** licences" in the Jewish administra- 
tion. In return for great sums, they 
were allowed important privileges. 
For instance, in the Gharta 2 Joh. : 
^*ut si Christianus habuerit quereilam 
adversus Judxum^ sit judicata per pares 
Judssi, Et Judai non intrabunt in 



placitum nisi coram Nobis,** etc. In 
the fifth year of John's reig^ a formal 
jury was formed of " legcdes Christiani 
et JudsBi.** For this department, under 
Richard or earlier, a separate and 
secondary exchequer of **custodes** or 
**justioiarii judaorum" was told off, 
consisting at first of Christians and 
Jews together, at last composed for 
the most part of Christians, appointed 
under the great seal. They have juris- 
diction in all matters touching Jews, 
sucl) as the scrutiny of the accounts 
presented, the decision of actions aris- 
ing out of Jewish contracts, and diB- 
putes touching their landed property, 
their personalty, taxation, fines, and 
forfeitures. Under ihefustieiarii stand 
the cftirografarii and coffrarii (who 
preserve in chests the charters and 
bonds between Christians and Jews), 
as local officials, appointed in places 
where a considerable number of Jews 
dwell. From the practice of this 
secondary exchequer a special Jewifili 
finance law becomes formed, '*Law, 
Assize, or Custom of Judaism ; " 
under Richard I. the judges on cireuit 
have instructions given them as to 
this custom (papiiula de Judasis). In 
the short period from 50 Hen. III. to 
2 Edw. I. (1265-1273) the Crown 
was credited with £420,000 ** de ex^ 
itihus Judaismi** (Coke, Inst ii. 89). 
The whole institution comes at lat^t to 
a sudden end through the expulsion 
of all Jews from England (19 Edw. L); 
in con8equen<*e of which act they re- 
mained for 3(34 years entirely banished 
from the country. The number of the 
expelled Jews was 15,060 (D* Blessier 
Tovey, AngUca Judaioa, Oxford, 1738 ; 
J. M. Jost, Gesch. der Israeliten, Ber- 
lin, 1820-28, vol. vii. pp. 102-171). As 
to the other secondary exchequers, and 
provisional payments in other placed, 
see Madox, i. 262-271. 
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CHAPTER XV. 

Y. ^j&e 9flfee atOi IBecag of 4e iBtorman arj&tttdg SbuptmacB* 

This fifth and last diyision of the sovereign power took a 
different course in the Norman period. In the same degree in 
which the temporal government became consoKdated under 
an absolute monarchy, the Church advanced in the direction 
of a Romanizing centralization, which confronted the power 
of the Crown by the equally strong power of the Pope. In 
the middle of the period this made a breach in the system of 
absolutism. 

William the Conqueror had not under-estimated the influence 
of the Church. He had found her an influential power under 
Eadward the Confessor, and in possession of about a third of 
the revenues of the soil. With her support the new throne 
was won, the sanction of the Pope was the sole indisputable 
title to it, and the lower clergy were the class upon which 
the obedience or the opposition of the masses in a great 
measure depended. The feudal and ecclesiastical States were 
obliged to form an alliance with one another to attain their 
culminating point. The Conqueror recognized this relation 
in a number of concessions. 

England adopted the Boman Liturgy, and submitted to the 
rituaUstic precepts of the Papal Chair. The assurance of 
liberal and punctually collected Peter's pence was very welcome 
to the Curia. The celibacy enjoined upon the clergy still met 
with a passive resistance, which was only gradually overcome 
after the time of Henry I. 
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The liberal endowment of the Church in its archbishoprics, 
bishoprics, chapters, monasteries, and other fomidations, is 
not only maintained, bat extended by many new gifts and 
ecclesiastical foundations. The monasteries especially increase 
under Henry I., Stephen, and Henry II., in such a manner 
that their number is computed in the '' Notitia Monastica " 
at three hundred. At the close of the period the Church is 
said to have been in possession of about the half of the soil 
of the country, but this probably means only the half of the 
ground rent of the greater estates. 

The ecclesiastical jurisdiction over clerical persons and 
matters is recognized in all its ancient extent, and also is 
from this time forth separated externally from the temporal 
courts. The Anglo-Saxon union of bishop and ealdorman 
for the purpose of holding common court days for clerics and 
laymen was in the highest degree antagonistic to the spirit of 
the Boman ecclesiastical government. The Earl had now 
retired from the position of president of the county court : the 
co-operation of bishop and Shir-gerefa was all the less likely 
to be acceptable to both parties. The internal contrast 
between the spirit of the popular court and that of the eccle- 
siastical district court had made itself more and more felt, 
and the desired separation of Church and State was in this 
point conceded. This step, so characteristic of the legislative 
power of the time, is taken towards the end of the Conqueror's 
reign by means of a writ addressed to the Vicecomites (Char- 
ters, p. 85), but with the assurance that it is taken " communi 
concUio et concUio Archiepiscoporum et Episcoporum et Abbatum, 
et omnium prindpum regni" Sec. 2: '' Propterea rrvando et 
regia wacUyritate prsecipio, ut mdlvs epiacopus vel a/rchidiaconua 
de legibus episcopalibus amplitLs in hund/ret placita teneant, nee 
causam qua ad regimen animarum pefiinet, ad judicium secu- 
larium hominum adducant, sed quicunque secundum episcopates 
leges de quacu/nque causa vel culpa interpeUatus fuerit, ad locum 
quem ad hoc episcopus elegerit vel nominaverit veniat, ibique de 
causa vel culpa sua respondeat, et non secundum hundret, sed 
secund/um canones et episcopates leges rectum Deo et episcopo suo 
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faciat. {Judicium vera in nuUo loco portetwr^ nisi in epi$copali 
sede, aut in illo loco quern ad hoc episcopus consUtuerit.)" The 
summoning of the parties before the now independent eccle- 
siastical courts took place under threat of excommunicati(m ; 
" e^ « opusfuerit ad hoc vindicandum, fortitudo et justitia regis 
vel vicecomitia adhibeatur.^' Futhermore, the Vicecomites and 
royal bailiffs are forbidden to interfere with the course of 
business in these courts. Upon this separation the ^' Curiae 
Christianitatis " take with them the consideration of such 
secular matters as had, chiefly for external reasons, been left 
to the spiritual authorities, when both were formerly united. 

The *' Leges episcopales " here form a contrast to the " Leges 
Eduardiy'' embracing as they do all that was formerly decided 
according to the rights and customs of the clergy. In the 
now independent ecclesiastical courts, the applicability of the 
jus canonicum, of the Decretals, and of the resolutions of 
the Concilia, is, with very few exceptions, regarded as a matter 
of course. Thus there arose a jurisdiction over matrimonial 
matters, wUls, and indirectly over questions of legitimacy and 
the inheritance of personalty, over verbal contracts, tithes, 
church dues, and church sees, which was independent of the 
temporal power; a penal jurisdiction for the maintenance 
of orthodox doctrine and Church discipline, and for the 
punishment of bigamy, incest, fornication, and other offences 
against morals; and a more and more sharply defined 
magisterial authority over the whole of the clergy. To this 
was added an appeal from the ecclesiastical decision to Bome, 
and to the practice of the papal legates, and thus was formed 
an almost sovereign power within the political state.* 



* The separation of the eooleaiastioa] 
jurisdiction into separate courts took 
place at a time of extreme tension, in 
which the imperial proclamation of the 
Norman mUitary feudal law stiU met 
with resistance. Hence it is easy to 
understand that the Conqueror resolved 
upon a concession, which satisfied the 
most cogent demands of his superior 
clergy, and shortly afterwards rendered 
possible the act of homage at Salisbury. 
The contents of the decree as to the 



separation of the spiritual jurisdiction 
is (]uite ' clear. The word '** hundret ** 
designates the secular place of justice, 
in which also the county courts were 
held. The independence of the Curia 
ChristianUcLHsj however, did not ex- 
clude the obligation of the clergy to do 
suit of court (seeta regis) in their 
capacity as Crown vassals. What the 
Leges Hen. I., sec 2, contain on this 
point was the established law of feudal 
custom. 
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The Conqueror plainly recognized the poBsibility of this 
consequence^ and endeavoured to avert it by the following 
checks drawn from both the old constitution and the new. 

I. The ancient rights of the Anglo-Saxon State over the 
Church were retained^ especially the royal ratification of the 
resolutions of the Councils. In the year 1108 we still find the 
canones of the Ecclesiastical Council in London adopted '^ in 
the presence of the King, with the consent of his men." In 
the year 1127 Henry gives his consent to all the resolutions 
passed in an ecclesiastical Council, and ratifies the same 
by his royal power and authority (Stubbs, i. 874). By 
virtue of the King's right of making decrees, the clergy are 
forbidden to leave the kingdom without royal licence, to 
recognize a Pope without royal direction, to publish circular 
letters from Bome before they have been seen and approved 
by the King, or to pronounce sentence of excommunication 
upon a royal vassal without the King's permission. In like 
manner the right of appointing bishops or abbots was pre- 
served according to old custom. These appointments are now 
made on high court days, after hearing the spiritual and 
temporal magnates. Very frequently a royal chaplain, in 
any case a man in whom the King had personal confidence, 
was appointed bishop. To these old conditions the Conqueror 
added a new and comprehensive arrangement. 

II. The great landed possessions of the clergy are con- 
sidered, according to the system of the feudal suzerainty 
over the whole land, as granted to be held under the same 
laws of tenure as the baronies and knights' fees; that is, 
with the full burden of the feudal services, suit of court, 
and feudal dues. This theory was applied to the estates of 
about one hundred and fifty bishoprics, chapters, abbeys, and 
greater parishes ; but not to the glebe-lands, tithes, offerings, 
and fees of the ordinary parishes. Thus was solved an old 
problem of the Anglo-Saxon military organization. The 
bringing of the rich ecclesiastical estates, with their thousands 
of interests, into the feudal register of the realm was a step of 
great significance, and it was the more popular because the 
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great bishoprics and monasteries were thus compelled to 
adopt subinfeudation, by which means many old landed 
interests of Saxon Thanes were preserved, and many new 
ones created. The interest of the temporal lords urgently 
demanded this equalization. The Church had not hitherto 
been able to claim more than an equality with the highly 
privileged landowners. The administration endeavoured here 
to enforce the new order of things with certain indulgence. 
A number of monasterial estates retained their customary 
immunity as " tenures of frankalmoign." A portion of the 
feudal services remained in arrears, and was excused. For 
a long time in the Exchequer accounts the scutages of the 
prelates were divided into two classes — into those '' qua 
recognoscunt,*' and *'qua non recognoscunt" the last named 
remaining in abeyance. In ordinary practice no personal 
military service was required of the spiritual lords ; in their 
case a remission of feudal service for money payment was 
first allowed. An indulgent spirit towards the clergy is 
also visible in the matter of aids, amerciaments, and se- 
questrations.** 

III. In the same way, all the other sovereign rights are also 
enforced against the clergy. The military summons is 
issued to all ecclesiastical vassals in the usual form ; generally, 
therefore, through the VicecomeSy and with like effect. The 
Exchequer accounts show that even bishops and abbots were 
fined on this ground, and had their estates sequestrated. 

under William Bafas the notorionB 
Flambard applied all the conaeqaencea 
of the feudal law to the ecdeaiastioal 
estates also. The practice of the EIx- 
chequer, the GoustitutioDs of Claren- 
don, and the fully developed theory 
of the English feudal law, as it is laid 
down in the legal work of GlanyiU, 
show the application of the feudal 
system aa a completed fact (Stubbe, L 
298, 299, iii. 357, and other passages). 
Connected therewith is the energetic 
retention of the inyeatiture of the 
greater estates of the clergy, which lay 
as much in the interest of the Crown 
as in that of the temporal vassalB. 



** According to the later investiga- 
tions of Freeman and Stubbs, this 
application of the Norman feudal sys- 
tem to the landed estates of the Church 
certainly did not take place instantly : 
for the theory of the forfeiture of their 
lauded property, by "rebels," and of 
the *' redemption " of possessions on 
the part of the rest of the landowners, 
was inapplicable to the landed estates 
of eoclesiastical corporations. But since 
the great act of homage at Salisbury, 
the universal obligation to fealty, to 
feudal services, and to feudal pay- 
ments was derived from the legal act 
of investiture and the feudal oath; 
numaxoua indications bear witness that 
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Under Henry III. there occur even summonses to the clergy 
to do personal service in the army. 

To the judicial power both higher and lower clergy are so 
far subjected, that they have to do suit of court {secta regis) 
both in the county court and in those court commissions 
which were immediately formed by the King. It was only 
a more indulgent practice which, permitting them to be 
represented in the county assembly, limited the compul- 
sion to find the verdict in person to the curia regis; and 
here also no participation in passing a death sentence was 
demanded from the prelates. In their character of vassals 
of the Crown, they remain passively subject to the royal 
court; *'I do not condemn a cleric and a servant of the 
Lord, but my Earl whom I have placed over my realm," 
said William I., when he personally arrested his brother, 
Bishop Odo. 

The clergy with their tenants are subject to the police 
control, as a consequence of the temporal judicial supremacy ; 
the Exchequer accounts show us that all the new police laws 
and the practice of amerciaments were enforced, even against 
the highest clergy. 

In like manner the Norman exchequer accounts show that 
the financial supremacy of the King is also exercised against 
the clergy. Money claims of the King upon a clericus were 
first exacted from the fief by distraint ; failing this, an order 
was issued to the bishop to seize the beneficium of the 
cleric, "otherwise the King wiU come upon the bishop's 
barony." All feudal incidental payments, " relevia,'^ " auxUia,^^ 
** sctUagia,*' are extended to the Church. For the revenues 
derived from wardship and marriage, which are here absent, 
the King compensates himself by withholding the temporalities 
of the bishop's see, which under William Eufus sometimes 
remained vacant for five years. As a matter of course, the 
old common burden of the trinoda necessitasy which since 
Henry II. receives a new importance owing to the revival of 
the militia system, is also incumbent upon the clergy. 

According to the Conqueror's calculation, the maintenance 
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of the royal authority thus appeared secured, even after the 
concession of a separate ecclesiastical jurisdiction ; and the 
first three kings of the Norman period remained upon this 
basis virtually masters of the Church. The dispute about 
investiture under Henry I. ended in a compromise^ by which 
the King renounced the enfeoffment with ring and sword, but 
reserved to himself the full feudal suzerainty. 

The usurpation of the throne by Stephen, however, caused 
a severe shock to the royal authority. The exclusiveness of 
the episcopal jurisdiction was declared in an oath extorted 
from the King ; the interference of the papal legates and the 
appeals to Bome increased to such a degree, that Stephen's 
successor found before him the difficult task of establishing 
afresh the old order of things. 

A century after the Conquest, under Henry H., the Church 
and State had arrived at a turning-point in their mutual re- 
lations, and the position of the Church had now become much 
more favourable and popular than it had been at the com- 
mencement of the Norman period. What the Church had 
lost, by its subjection to the feudal State, had been retrieved 
upon the ground of moral influence ; for to its other callings 
a new one had now been added. In the dissensions of 
nationalities it had become the natural mediator, the nearest 
protectress of the oppressed Saxon element, the sole power 
whom the Norman kings at their court days were at times 
obliged to meet on the footing of negotiation. Even though 
the high prelates had become Norman, yet the great mass of 
the clergy still belonged to the Saxon population. Saxon 
*' clerks " were the chief staff of the Norman administration, 
necessary interpreters to the French-speaking lords, and not 
uninfluential intercessors for the mass of the oppressed 
classes. The corporate spirit of the clergy had advanced far 
enough to uphold, amidst the discord of nationalities, the 
unity of the Church, which on that very account could not be 
subject to the haughty class of nobility. And under these 
circumstances it was very significant that Henry 11. himself 
appointed a man like Thomas Becket to the archbishop's see ; 
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one who by birth belonged neither to the Norman nationality 
nor to the privileged class.*** 

Under such altered circumstances Henry 11. saw himself 
involved in a critical struggle with the ecclesiastical power, in 
which he was in the end unable to recover full political power 
over the Church. With her separate administration (jurU- 
dictio) she everywhere opposed the temporal jurisdiction. The 
maxim of separation of Church and State had led to this, 
that the lower clergy for three generations found their law 
and discipline entirely in the canon law, their ideal in com- 
plete severance from the laity; and that a very influential 
party among the clergy, especially in the monkish orders, 
stood resolutely on the side of Bome. The Church was free 
from the fiscal odium of the secular administration ; she had 
the popularity which surrounds all forces that resist an 
absolute government. Henry II. did not dare, under these 
circumstances, to carry out the re*establishment of the royal 
prerogatives without summoning to his aid the most powerful 
and influential persons among the laity. He summons 
accordingly (1164) in the formal manner of a ^'covr de 



*** For a time the eooleaiastical 
inflaenoe was diminished owing to 
the fact that the ranks of the clergy 
had become internally disunited. Since 
the year 1070 the Conqueror had flUed 
with Norman clerics the two Arch- 
bishoprics of Canterbury and York, and 
then Dy degrees the bishoprics and the 
most important abbeys also. The 
curious state of things arose that the 
higher clergy were not able to speak to 
their flocks so as to be understood. 
The dislike of the 8axon population to 
a foreign tongue and foreign customs 
was now extended to the dignitaries of 
the Church. Among the numerous 
suooessful upstarts of the times were to 
be found many adyenturers belonging 
to the clerical profession . The majority 
of the important ecclesiastical dignities 
were, however, so far as can be 
ascertained, filled by worthy persons. 
Daily labour in the ecclesiastical 
calling, the feeling of solidarity against 
the arrogance and violence of the mili- 
tary Tassals, and the powerful oorpoiate 



spirit of the clergy (increased by the 
gradually enforced celibacy) appear in 
the Anglo-Norman Church with un- 
mistakable plainness. But on the 
other side is yisible in the first century 
of this period the strong personal 
influence of the Ring over his prelates, 
who have been for the most part court 
chaplains and royal secretaries. ** The 
cohesion of the Church was for ages 
the substitute for the cohesion which 
the divided nation was unable other* 
wise to realize It was to an ex- 
traordinary degree a national church, 
national in its comprehensiveness as 
well as in its exclusiveness. . . . The 
use of the native tongue in prayers and 
sermons is continuous ; the observance 
of native festivals also, and the rever- 
ence paid to native saints. The eccle- 
siastical and the national spirit thus 
growing into one another supplied 
something at least of that strong pas- 
sive power which the Norman despotism 
was unable to break " (Stubbs, Const. 
Hist., i. 245). 
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baronie " the greater Crown vassals and prelates, collectively 
and separately, to attend the extraordinary assizes of Claren- 
don and Northampton. At the opening of the first-named 
assembly, in January, 1164, sixteen articles were presented 
and carried, which concern the ancient powers of the eccle- 
siastical supremacy. The chief article (No. XI.) is as 
follows : — 

*' Archiepiscopi, episcopi, et universse persorue regni, qui de 
rege tenent in capite hdbeant possessiones suas de rege, gictU 
haroniam ; et inde respondeant jtisticiariis et ministris regis et 
sequantur et faciant omnes consuetvdineB regias, et sicut cmteri 
harones debent interesae judiciis curise domini regis, cum baroni- 
buSy usque preveniatur in jvdicio ad diminutionem membrorum 
vel mortem,'* 

By this (1) the subjection to the feudal jurisdiction and to 
all feudal burdens was declared anew ; and with it also the 
temporal penal jurisdiction over the persons of the clergy was 
recognized in principle. Where clerical offenders are ex- 
amined in an ecclesiastical court a secular judicial official is to 
be present, and the convicted offender is not to be further 
protected by the Church. Feudal vassals of the King shall be 
outlawed only after previous trial, and with approval of the 
royal court. 

(2) The highest appellate jurisdiction of the King upon 
English soU was retained, and the parties are forbidden 
" ulterius procedere " (that is, to appeal to the Papal Chair) 
without special leave (Art. VIII.) : *' De appellationiJms, si 
emerserint, ab archidiacono debent procedere ad episcopum, et ah 
episcopo ad archiepiscopum. Et si archiepiscopus defecerit in 
justicia exhibenda, ad dominumregemperveniendumestpostremo, 
ut precepto ipsius in curia archiepiscopi controversia t^rminetur, 
ita quod non debet ulterius procedere absque assensu domini 
regis.** 

8. The royal rights of appointing to vacant bishoprics and 
abbeys were especially and formally recognized. The 
revenues of the vacant sees fall to the royal Treasury, until 
the time for the new election has arrived. The formal 



Norman Church Supremacy. 239 

election takes place in the King's chapel, and with his consent, 
and there, before being consecrated, the ** eUctus '* must take the 
oath of allegiance to the King as his feudal lord in respect of 
his temporal fees, with reservation of his ecclesiastical rank. 

These and other principles were compiled from precedents, 
and were, as " ancient customary law,*' so indisputable, that 
the bishops, as well as the secular vassals of the Grown, 
recognized them without hesitation. Thomas Becket knew 
these principles, and had applied them for several years when 
he was chancellor; and accordingly, after some resistance, 
found himself compelled to make an unwilling concession, 
and to promise to keep these articles ^* legitime'' and ^^bona 
fide.'' When, however, by means of the clause " salvo jure 
ecdesisB," and under the authority of the Pope, he continued 
his resistance, the King formed a decisive precedent by ob- 
taining from a well-attended court of spiritual and temporal 
vassals of the Crown, on the 17th of October, 1164, the con- 
demnation of the primate in misericordia regis, which was 
then in the customary manner reduced by the King to an 
amerciament of £500. But the hard-earned victory was lost 
again owing to the passionate and intriguing conduct of the 
King, the violent issue of the dispute, and the martyrdom of 
Becket. At the final conclusion of peace, great points were 
yielded to the Church, especially the appeals to the Pope. 
By later articles the principal point was conceded to the Pope's 
legate, viz. that for the future no cleric should be summoned 
to answer for a crime before a temporal judge, except on 
account of a secular fee, or of an offence against the hunting 
laws. The other points of unpleasantness to the clergy were 
ako for the most part omitted. In its further development 
the concession of a separate judicial jurisdiction led to the 
privilege of milder punishment, under the term of '' benefit 
of clergy." 

Under King John the Curia advanced still further, and in 
the course of a dispute between the King and the Chapter of 
Canterbury, succeeded even in procuring the appointment of 
the primate under papal authority, and, in the further course 
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of the dispute, the free canonical election of the bishops, as 
well as the feudal suzerainty over the English Crown. 

Thus the relationship to the Church became the one weak 
point in the system of Absolutism. Towards the close of this 
period the old relations between the higher clergy and the 
Crown become changed. Whereas formerly the King was 
sure of seeing in the bishops' sees only prelates who were 
known and personally subservient to him, from this time 
onward the ecclesiastical corporate spirit designates the 
dignitaries of the Church by canonical appointment. The 
charter of 15th of January, 1214 (Stubbs' Charters, 288), 
touching the freedom of ecclesiastical elections, has especial 
influence on later centuries. It was this " Charter of Liberty," 
afterwards confirmed by 25 Edward I. stat. 6, sec. 2, which 
considerably altered the character of the English episcopal 
bench up to the close of the Middle Ages. Under Henry III. 
the papal power had reached the zenith of its might in 
England, and this, in consequence of the realm being overrun 
by foreign clergy, led to a reaction on the part of the land- 
owning gentry as patrons of the churches. The influence of 
the King is now confined to withholding the temporalities 
during the time a see is vacant, and to the moral influence of 
the feudal oath of fealty ; through which, by the withholding 
of the temporalities, a renimciation could be compelled " of 
all the clauses of the Papal BuU, which were opposed to the 
royal prerogative, and the law of the land." The breach in 
the absolute royal power which was here made could not be 
healed in the course of the Middle Ages. It was the first 
opening, by means of which Magna Charta introduced the 
beginnings of parliamentary privileges. 



Note to Chaptkb XV. — The course 
which the eoclesiastical disputes took 
in the Norman period forms tlie stan- 
dard for estimating the inherent strength 
of the absolute monarchy, and must 
for this purpose be set forth con- 
nectedly. 

Under William I. the concessions 
concern merely the immediate wishes of 
the Church: a separate eoclesiastical 



jurisdiction, the Peter's pence, and 
the moderate inculcation of celibacy. 
William had also no objections to the 
doctrine of transubstantiation. On 
the other hand, he rejects with 
proud resoluteness the demand of 
Gregory YII. for a suzerainty, and the 
taking of the oath of allegiance, asserts 
his supremacy over the Church in all 
external matters, and assures himself of 
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the due exercise of it by reeorring to 
himaelf the fUjaucei to the publication 
of all circular letters from Rome, and 
by reserving his consent to all Councils, 
all earwMB^ and to the excommunica- 
tion of any royal vassal (Eadmer, Hist., 
p. 6, Wilkins, Concilia, i. 199). 

William II. misuses his fiscal rights 
against the Church, as in other direc- 
tions ; leaves, among other things, the 
Archbishoprio of Canterbury vacant 
for nearly five years; and is soon 
involved in a quarrel with Archbishop 
Anselm as to the taking of the oath of 
fealty, in which temporal and spiritual 
vassals take the King's part. A 
Council of the year 1097 resolves that 
**the archbishop has to leave the realm 
within eleven days.'* 

Henry I., who by a cunning usurpa- 
tion of the throne had anticipated his 
elder brother Robert, was dependent 
upon the support of the clergy, and 
accordingly recalls the archbishop, 
Anselm, who again refuses the oath of 
fealty. After a long dispute Henry I. 
declares in a Council of the year 1107, 
upon his absolute authority, that the 
investiture with the ring and the stifT, 
the symbol of the conferring of the 
gpiritiial office by the King, or a lay 
patron, should for the future be 
abolished. 

Under Stephen, the usurpation of 
the Crown brings confusion into this 
question as into others. By extensive 
promises Stephen brings the higher 
clergy over to his side, who then 
become faithless to all the vows 
formerly made to the Empress Matilda; 
but later they also leave King Stephen 
in the lurch. In 1138, things had come 
to such a pass, that in tlie Council of 
Westminster a papal legate promul- 
gates sixteen canons, and takes into his 
own hand the conduct of tbo elective 
act for appointing to the Archbishoprio 
of Canterbury. In the course of a few 
years tho Papal Chair becomes the 
court of appeal for all contending 
factions. 

Henry II., in a difficult position, 
thinks to secure his royal prerogatives 
by choosing his favourite and chan- 
cellor Thomas Becket, but finds at 
once in him an ambitious, energetic, 
and equal opponent In 1164, tiie 
principal dispute is fought out at the 
Assizes at Clarendon and North- 

YOL. I. 



ampton, when again spiritual as well 
as temporal prelates declare for the 
King. The sixteen articles of Clarendon 
comprise in a formulated shape the 
sovereign rights of the feudal State. 
But in the course of the dispute 
passionate irritation loses him most of 
the advantages which had been gained. 
A thoughtless word of the King causes 
the murder of the Archbishop. Under 
the moral impression caused by this 
martyrdom, Henry II. is compelled in 
the year 1172, in the presence of the 
papal legates and a great assemblage 
of temporal and spiritual lords at 
Avranches, to purchase peace with tho 
Church by taking an oath ^'to allow 
the appeals to the Pope bona fide 
from that time forward, and to remove 
all evil customs against the Church 
which had come into use during his 
reign." 

The first century of the Norman 
period had almost brought into a con- 
dition of equilihrium the two powers 
which were struggling with each other. 
But after Henry II. the power of tho 
Crown diminishes quite as continuously 
as tho power of the Papal See rises, 
until the latter reaches its famous 
climax under Innocent III., whose rule 
is contemporary with the miserable 
reign of John. The humiliating sub- 
mission of John, and liis restoration to 
the throne as the vassal of the Pope, 
bring about the situation of Magna 
Charta (a.d. 1215). The material 
points of dispute which arise in this 
period are iu a compressed sketch of 
their course as follows : — 

I. The celibacy of the secular clergy. 
This, under William I., is at first only 
partially recognized, for the married 
clergy are still allowed to retain their 
wives (a.d. 1076). Henceforward, how- 
ever, the ecclesiastical decrees are 
more strict. The canons touching 
celibacy increase in number. Those of 
the year 1107 contain a positive com- 
mand directed to the married clergy to 
separate from their wives, and the rule 
that the sons of priests should never 
** inherit" the Church of their father. 
In the following year, however, Popo 
Puscal II. sends a letter of dispensation 
from the command of divorce, " because 
its execution in England would bo 
very much out of place, seeing that 
there the best and greatest part of the 

It 



242 



Constitutional History of England. 



elergy is of that sort." In 1126, at a 
full eoclesiastical Council at West* 
minster (at which, for the first time, 
a papal legate presided), the legate, 
John of Crema, with great zeal pleaded 
for ^Hmmaoulata caHitat^" but was him- 
self obliged to leave the country in 
secrecy and haste, in consequence of 
an immoral scandal (Huntingdon, 219 ; 
Hoveden, 274; Knyghton. 2382). In 
1192 it was thought possible to carry 
out the prohibition of marriage by 
leaving the enforcing of it to the King. 
But Henry L made use of this power 
only by allowing every priest to keep 
his wife on payment of a fine. It was 
not until the twelfth century that the 
increasing power of Rome at last 
efiectually enforced celibacy. 

II. The dispute as to investiture 
broke out under William II. in 6on> 
sequence of the refusal of Archbishop 
Anselm, the Kinpf having up to that 
time enfeoffed his prelates with the 
ring and staff. At the council of 1095 
even the bishops ranged themselves on 
the side of the ancient custom. But 
now, in consequence of this case, in the 
year 1098, a solemnly promulgated and 
severe canon was launched against 
investiture by laymen, and Henry I., 
by reason of his having usurped the 
throne, was not in a position to reject 
the mediation of the Pope on this 
question. In spite of the opposition of 
tne secular vassals, the King ac- 
quiesced when Anselm consented to 
recall the sentence of excommunication 
passed on the prelates who had ac- 
cepted a royal investiture. When at 
last the question was brought before a 
Council at London, to be decided on 
principle, the King ended the dispute 
by declaring on his personal and 
absolute authority ** that in future no 
one shall be enfeoffed by the King or 
a lay patron of a bishop^s see or an 
abbey by the delivery to him of a 
pastoral staff and a ring, but that, on 
the other hand, consecration should 
not be denied a chosen prelate by 
reason of the homcufium which he 
pays to the King." Thus there arose 
a partition of the right of the in- 
vestiture, which bad been hitherto an 
exclusively royal prerogative. The 
compromise now places the election in 
the hands of the chapter, the consecra- 
tion in the hands of the archbishop 



and bishops, the grant of the temporal 
goods ana authority in the hands of 
the King. The election took place, 
from this time, at the chapter-house of 
the cathedral church, where the wishes 
of the Eling were communicated, either 
by letter or message (not, as formerly, 
by direct order). When the prelate 
elect had received the royal assent, the 
choice was scrutinized and oonfiimed 
by the metropolitan. Before or after 
the consecration, the bishop received 
from the King the temporalities, and 
took an oath of allegiance to him, 
corresponding to the honuigium and 
fealty of a temporal lord (Stubbs, iii. 
295, 296). 

III. The appointment of the bishops 
by the King was such an undoubted, 
firmly esteblished custom, that, in the 
first century of the period scarcely an 
objection was raised to it. Only in the 
election of the Primate of England the 
more exclusive character of the spiritual 
Btete made itself felt, an appeal being 
probably made to precedents ; accord- 
ing to which, at the appointment of 
the head of the English Church, the 
chapter and the voice of the biahopa 
had been heard. Tlie elections of tne 
archbishops Lanfranc, Anselm, and 
Badulfus (A.D. 1070-1121), proceeded 
still from the kings, who only after- 
wu^is consulted the prior and the 
convent as to their opinion. The 
violent dispute which began under 
Henry I., between the ** monks*' 
(canons), and the bishops, continued 
for a whole century. After the murder 
of Thomas Beoket (a.d. 1170), a double 
election took place, which the Pope 
decided ; and, after this precedent, he 
claimed the right of confirming all 
elections of bishops. The question of 
election was at last decided by Innocent 
III. in favour of the Canons of Canter- 
bury against the bishops. In the course 
of the dispute the royal right more 
and more dwindled to a mere right of 
confirmation. At the close of the 
twelfth century, the rights of each 
party had become tolerably closely 
aefined. The royal consent was indis- 
pensable; the right of the chapter to 
elect, and the confirmation of their 
choice by the archbishop, was formally 
recognized. The deciding authority of 
the Pope in disputed cases was upheld 
by strong precedents, but in the case of 
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disputed episcopal elections the Pope 
haa oply an appellate jurisdiction* 
Only in the case of an archbishop an 
immediate papal confirmation and 
recognition was carried oat by the 
Curiu theory of the Pallium (Stubbs, 
iii. 304). Before receiving the Pallium 
the archbishop may not consecrate any 
bishop ; but on receiving]: it he has to 
swear obedience to the Pope in a form 
which, in process of time, becomes more 
and more stringent (Stubbs, iii. 297, 
S04). After free canonical election 
had been introduced by the charter of 
John, the royal right of confirming the 
election was also abolished. The royal 
influence after this time confined itself 
to the moral influence of the feudal 
oath, and to the fact that the King, by 
withholding the temporalities, could in 
any case enforce a renunciation of " all 
the clauses of the papal Bull, which 
should be opposed to the royal preroga- 
tive and the law of the land." It was 
not until the next period that a strong 
influence of the King upon the ap- 
pointment of tho bishops became in- 
directly re-established. 

IV. The exclusiveness of the spiritual 
jurisdiction and its independence of 
the royal judicial jurisdiction, forms 
the most important point of the English 
Church controversy. Even Henry L 
hud on this point resolutely opposed 
the ecclesiastical claims. The appeal 
to Rome was only allowed under royal 
licence, and then only in cases which 
a royal court of law was incompetent 
to decide. Under Stephen, however, 
the exclusiveness of the episcopal juris- 
^iiction over spiritual persons and 
matters was declared ; and, after the 
system of appeal to the Roman chair 
had once begun under the legate, the 
Bishop of Winchester, in a few years 
it went so far that all the more impor- 
tant matters were referred to Rome for 
fined decision. This state of things 
Heniy II. found existing, and, in con- 
nection with it, a partially disordered 
clerical body, who, under the protection 
of their privileged judicial position, 
Jiad in the course of ten years more 
than a hundred unpunished cases of 
manslaughter to show. In the face of 
these excesses, Henry II. was able to 
count on the acquiescence, not only of 
his Crown vassals, but also of the 
jnajority of the bishops^ 



At the oommenoement of the dispute 
with Thomas Becket, Henry had the 
sixteen articles of Clarendon drawn up 
by two of his justiciaries, Robert de 
Luci and Josoelin de Baliol, which 
articles, in fact, only contain the royal 
prerogatives so well defined by pre- 
cedents, that in the assize of 1164 
even the bishops recognized the royal 
rights. Thomas Becket sought in vain 
for a legal title for the new position of 
the Church; he was unable to find one, 
except in the authority of the Papal 
Chair. It was under these circum- 
stances a decisive victory, when the 
King, at the Council of Northampton 
(17th Oct., 1164), brought about the 
condemnation of the Primate, and with 
it the recognition of the English cus* 
tom. But, from that time forward 
Henry II. ruined his case by persecu- 
tion and personal chicanery, which 
aroused the sympathies of the Saxon 
population for the archbishop. Against 
the murdered, and soon afterwards 
sainted Biartyr, according to the spirit 
of the age, the King's case could no 
longer be victorious. In spite of all 
his shrewdness and perseverance, the 
principal object of the dispute was lost 
at the final conclusion of peace (a.d. 
1174). The King allowed the appeals 
to tho Pope, and in his acknowledgment 
made to the papal legate, Petroleone, 
limited the royal jurisdiction to actions 
brought on account of fiefs and hunting 
offences. In the struggle against his 
rebellious sons and against the sym- 
pathies of the Saxon population for 
the ecclesiastical cause, the King had 
grown old and weary. Under Richard 
and John, under the infiuence of the 
Crusades, and the manifold complica- 
tions in the interior of the country, the 
papal power continued to advance 
until it reached the pinnacle of its 
might under Innocent III. 

Y. The recognition of the papal 
legates forms an important incident in 
the dispute as to the jurisdictions. 
Henry I. had for a long time set him- 
self against their admission ; but tho 
complications which his resistance en- 
gendered compelled him to give way. 
Scarcely were the legates admitted, 
than, as early as 1126, a legate, as 
such, held a Church Council, and pub- 
lished seventeen canons, under the sole 
authority of the Pope. Under Stephen 
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their insolence rose so high as to sum- 
mon the King to answer before a legate 
and Church Council. This might kiter 
be disavowed as extravagance. But 
the legato system had gained a footing; 
and the circumstance that archbishops 
of Canterbury had taken the position 
of legates, proved unfavourable to the 
independence of the English Church. 
The union of the powers of the legate 
with the office of archbishop, com- 
pelled the King to recognize indirectly 
the supreme jurisdiction of the Pope, 
80 soon as it was placed in the hands 
of one of the archbishops. After 
Honorius III. (a.d. 1221), the arch- 
bishops appear to have received the 
regpilAr commission of legates, as being 
**leg€Ui nati" from the moment of 
their recognition at Rome, and this 
was acceded to on the part of the Pgpe, 
with reservation of the right to send 
^*legati a latere" who suspend the 
power of the " legati residentes." The 
legate system also readied its culminat- 
ing point in the confusion under John. 

YI. A further incident of import- 
ance was the exemption of the monas- 
teries from the episcopal power. It 
began with the commencement of 
Henry II.'s reign, after which time the 
policy of the Papacy worked systemati- 
cally towards weakening the episcopal 
authority. On the strength of an evil 
precedent, the richest abbeys, one after 
the other, were wrested from the 
bishops, and then actually subordinated 
to the Pope and his legates. 

Another incident is the contest be- 
tween the Archbishops of Canterbury 
and York for the primacy, which, in 
the vicissitudes of this century, fell to 
the Pope for final decision. 

In these controversies the weapons 
employed by the two powers are 
characteristic of their respective posi- 
tions. The King contends with the 
means he derives from his feudal, 
police, and financial supremacy, by 
withholding the temporalities, the 
sequestration of feudal possessions, the 
contiscation of personalty, the enforce- 
ment of amerciaments, and the ap- 
plication of the right of making decrees 
in individual cases. When the dis- 
pute was at its height, Henry II. 
caused all the personal estate and 
revenues of the archbishop, and of 
those of the clergy who declared for 



him, to be attached, and then further 
proceeded to confiscate the real estate, 
and to banish all the relations, house- 
hold, and nearest friends of Thomas 
Becket, to the number of four hundred. 
In another case a royal decree imposes 
the penalty of death, or in the case of 
ecclesiastics castration, for the intro- 
duction into the country of any papal 
bull of excommunication. The power 
of the Crown shows itself as a rule to 
be so strong, that every order of banish- 
ment is effectual in its operation, and 
even the most powerful prelates with« 
draw themselves from the desperate 
conflict by flight. Under John all 
these means had become massed to- 
gether and increased to an enormous 
extent. But this power is often 
checked by the feeling of the masses, 
by the threatening position of the 
French kingdom, which enters into tho- 
dispute as lord-suzerain and at the 
request of the Pope, by the danger 
which menaces the possessions of the 
English Sovereign upon the Continent^ 
and by internal troubles, — under 
Henry II., even by a rebellion of bis 
own sons. In the course of the ecclesi- 
astical dispute matters went at last so 
far that the King found himself for- 
saken by his secular Crown vassals, 
as in the case of King John, and thus 
the Boyal power reached its lowest 
limit. The Church on its side does 
battle by interdict and excommunica* 
tion, with which at flrst the prelates 
and laity who pay obedience to tho 
royal commands are tlireatened; then 
by degrees it increases in boldness and 
directs itself against the person of the- 
King. A frivolous exercise of the 
spiritual instruments of combat could, 
however, be defied even by Stephen 
and John, so long as the feeling and 
the interest of the upper classes re- 
mained on the side of the Crown. The 
various phases of the dispute are com- 
plicated by schisms of the papacy, and, 
on the other side, by contentions as to- 
the succession to the throne. The two 
sides may have been fairly balanced, 
but the decision depended finally on 
the internal energy of each. 

YII. The final break-down of the 
royal ecclesiastical supremacy under 
John rests upon a concurrence of many 
circumstances, long since prepared in 
the person of the King. The impulse^ 
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was again g:iven by the double election 
of an Archbiahop of Canterbury. On 
the 2l8t December, 1206, Innocent III. 
had dictatririally, and in a very un- 
<sanonical fashion, imposed upon the 
Canons who had visited Borne as a 
special embassy, his friend and fellow- 
student, Stephen Langton, as arch- 
bishop. On the continued opposition 
of the King to this so-called election, 
there followed on the 24th March, 
1208, the pronouncing of the interdict. 
The inhabitants of the country re- 
mained, however, passive ; the temporal 
nobles were still on the side of the 
King. Three years later (a.d. 1211), 
the dispute had progressed so far that 
the legate pronounced the sentence of 
«zoommunication, released all subjects 
from their oath, and degraded tho 
King from his royal dig^itv. ^The 
temporal vasaals still adhered to the 
King. John, just at this time, had 
wa^ed two fortunate campaigns, tlie 
only successful ones of his reign. It 
was the grievous fault of the King him- 
self, that brought about the ftnol crisis. 
Neither in £nn;land nor on the Con- 
tinent had the aflfairs of the kingdom 
over been carried on by such ferocious 
means as John made use of at this 
time; curiously combining the cruel- 
ties of an Asiatic despot with the 
practices of the Exchequer of Jews. 
In the following year (1212), a formal 
•decree of deposition was issued by the 
Pope: *^ Papa $enteniialiter definitfit, 
tU rex Anglcrum JoJianneB a iolio regni 
deponeretur, et aliui. Papa procurante^ 
BU/ceedertt qui dignior naberetur. Ad 
hujuM quoque ienterUUs exeeuiionem 
seripHt DaminuB Papa potentiBsimo 
Itegi Francorum PhilippOf quatenu$ in 



reminionem omnium suorum oeeoamt- 
num huno laborem aammeret (Mat- 
thew Paris, 102). King PhUip and 
the French nobility accepted the com- 
mission with enthusiasm, and war 
preparations commenced in France, 
which gave a prospect of a repetition of 
the events under William tiie Con- 
queror. The feudal summons of John 
on the other side, brought together in 
England an army of 00,000 men (Mat- 
thew Paris, 168), which had to be 
partly disbanded on account of the 
want of provisions. But, like an 
electric spark, a common consciousness 
of the un worthiness of this King 
flashed through the assembled masses. 
John himself felt this. Fear of the 
French military power, and of the 
temper of his own vassals determined 
him to unconditional submission. On 
the 18th May, 1213, the formal treaty 
with the papal legate, Pandulfus, was 
brought to a conclusion, in accordance 
witli the papal instructions (Bvmer, i. 
2, p. 54). Two days later, on the 15th 
May, 1213, John resigned his crown 
and his kingdoms into the hands of the 
Pope, surrendering **to the Church 
and the Pope his kingdoms of England 
and Ireland, to receive them again 
from tlie Church as a feudal vassal'* 
(Rymer, i. 2, p. 57; Matthew Paris, 
164). Stephen Langton, Archbishop 
and Primate, makes his entry into 
England, takes possession of the Arch- 
bishop's sec, and absolves the King 
from the sentence of excommunication. 
The negotiations as to the removal of 
the interdict and the compensation to 
the Church, are protracted for a con- 
siderable time longer, until the crisis 
ends in Magna Charta. 
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CHAPTER XVI. 
Wit ODuna iCtegts— ^jbe Cfittat ^fEcets of t]^e 3KeaIm. 



The Norman govemment of the kingdom rested upon a 
combination of the relations of the military, judicial, police, 
financial, and ecclesiastical authority; consequently its 
central point was found in the person of the King. The 
Norman feudal phraseology, which after the Conquest pervaded 
all departments, introduced for the above the appellation 
Cuna Regis, which, corresponding to the social, military, 
judicial, and administrative position of the Crown, may signify 
according to the context : 

The Curia considered as (1) the Norman Court Day; 
(2) the Eoyal Court of Justice ; or (3) the whole Govemment 
of the realm. 

I. ^jbe <2I^utfa consOiralii as tfie Konnan (ZTourt Bags. The 

Conqueror was exceedingly fond of pomp and splendour. 
*' Thrice a year he wore his crown, so often he was in Eng- 
land ; at Easter he wore it at Winchester, at Whitsuntide at 
Westminster, and at Christmas at Gloucester ; and there were 
gathered about him all the magnates throughout the whole 
of England — Archbishops and Bishops, Abbots and Earls, 
Thanes and Enights " (Chron. Sax. a.d. 1086). This account 
of the Saxon Chronicler, often varied by contemporaries, is 
the pith of all that we know about the curia in this sense. 
When the festivities were passed over, this was likewise 
chronicled : " hoc anno corona stui non indutud est " (Chron. 
Sax., A.D. 1111) ; similarly if he held his court at Christmas 
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only (a.d. 1114). Of course the pomp of the Norman court 
had increased greatly since the Conquest. We know that the 
Dukes of Normandy held a court three times a year, at 
Easter, Whitsuntide, and Christmas, and united with it ex- 
chequer and judicial business. These courts were accordingly, 
among the Normans, customary festivals, and were therefore 
called in England also, ** curm de more.'* They were to the 
subjects sometimes an occasion of pride and display, and at 
others, of national antipathy and painful remembrance of 
the past. The Conqueror evidently wished to accustom his 
subjects to the personal government of their ''legitimate 
ruler." The oppressed Saxons saw here at first some few of 
their own race, and might have imagined the assembly to be 
the time-honoured Witenagemote. Perhaps the summons to 
it was issued by royal writ, generally to the possessors of the 
same lordships and bishops' demesnes as in the Anglo-Saxon 
period (Chron. Sax., a.d. 1023). Many a proud Norman^ 
with his princely retinue, would see in the assembly a 
Norman ** cour de baronie;'' but the Conqueror had taken 
care that it should be neither the one nor the other. The 
curia was rather, according to all authentic information, 
simply a court festival, the splendour of which was intended 
to compensate the greater feudal tenants for the want of 
political power and importance ; as in later times under the 
French " ancien regime.'' '* The royal order,*' says William 
of Malmesbury, ''summoned all magnates to the 'curia de 
more,' that the emissaries of foreign nations should marvel 
at the splendour of this throng and the pomp of the festivals." 
This phenomenon has, at first sight, something startling 
in it. William the Conqueror had passed from a dukedom 
with legislating diets, to a kingdom with a legislating Witen- 
agemote. In both countries powerful estates limited the 
royal power in important respects. But the Norman diets 
were not based upon written and traditional constitutional 
documents, but upon the usage of the law colirts and upon 
the custom of the country. What the Norman Crown vassals 
found in England was not the customary law of their own 
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country ; and the thi'ong around the Norman Sovereign was 
to the Anglo-Saxon Thanes no longer their national assembly. 
The Anglo-Saxons no longer found a place in the council 
of the King, but only a tolerated existence in the position of 
under-vassals, which, under the system of the feudal social 
degrees, excluded them even from being tenentes in capite. 
For the Normans, in another direction, the precedents, upon 
which the old law of the Witenagemote rested, were not " the 
rights inherited and liberties guaranteed from the days of 
their forefathers." To both nations had been promised the 
continuance of their hereditary common law ; but from the 
thrusting together of two nations and two constitutions, there 
resulted a neutralizing of both, and the necessity of a reno- 
vation for each. As the old constitution was merely a com- 
bination of the relations in which the royal power stood to the 
landed interests in the army, law court, preservation of the 
peace, finance, and Church ; so the new one could only form 
itself from the new relations; and these had in every de- 
partment led inexorably to a method of government by royal 
ordinances, and to unlimited sovereign rights of the King. 
We will once again summarize these stages of development. 

In the department of the military organization the personal 
summons of the King had taken the place of the decrees of 
the national assembly touching war and peace. Through the 
feudal system the old relation of personal service had become 
the only valid one ; the feudal vassals do their service intra 
et extra regmim on the personal summons of the feudal lord. 

In the department of the judicial system the Conqueror 
begins with the promise to aUow the " Leges Eduardi " to 
continue. This was the concession, which even the mighty 
Emperor Charlemagne was obliged to make in fact and in 
law to the peoples of his empire, viz. the retention of their 
hereditary common law, which was to suffer no change 
through mere ordinances. William might indeed deliberate 
with his Norman nobles upon the promise he had made ; but 
the '' legitimate " successor of Eadward could not make the 
confirmation of the rights of his Saxon subjects dependent 
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npon their '' consent." The same situation repeats itself 
whenever collisions between the laws of both nations occnr, 
which for similar reasons must be decided by the King. From 
generation to generation the precedents accumulated, arising 
from this situation. 

In the department of the preservation of the peace, the Con- 
queror commences his legislation with a decree which protects 
the lives of his Normans by a fine for murder of forty-six marks, 
Against which the Normans were certainly not desirous, nor 
the Saxons able, to raise any objection. This situation re- 
peated itself; the police-control naturally devolves upon the 
possessor of the absolute military and judicial powers. 

In the financial department the King needed the acquies- 
cence of the Normans with regard to the old revenues of the 
Anglo-Saxon kings as little as he required that of the Anglo- 
Saxons to the new feudal income. But the main point was, 
that the new revenue flowed in copiously, and that in the 
atixilia, tallagia, and scutagia, a new current income was peri- 
odically raised as need required, and one which sufficed for 
generations for all the King's necessities. 

In the department of the Church, the Anglo-Saxon King 
had the right of appointing the prelates, and the right to 
give or withhold his consent to the resolutions of the Councils ; 
the feudal constitution subjected the same persons to yet 
more extensive rights ; the enforcement of military discipline, 
sequestration, and forfeiture of all real estates. 

As all these legal relations conduced to an absolute rule, 
«o the same result was brought about by sundry social condi- 
tions, arising from the dissension existing between the nation- 
alities. These dissensions, from the lower strata upward, 
pervaded and loosened the bonds of society in the counties, 
and consequently deprived the great vassals of the support 
of those below them. There were certainly about the same 
number of great landlords as in the Anglo-Saxon times, out- 
wardly more brilliant and pretentious; but without the in- 
ternal union among themselves which is the root of political 
power and liberty* There was the most splendid court in 
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Christendom, at which, in a long and brilliant cavalcade, the 
rich Norman lords and prelates appeared from time to time, 
followed by their nnder-vassals and retinues, with the colours 
and distinctive badges of their lords. There were the same 
elements of possession upon which in former days was based 
the Witenagemdte that had degraded Eadward's authority to 
a shadowy rule. In spite of all this, the Norman kings rule 
the land by means of writs and letters of privilege, they 
appoint or depose year after year their bailiffs in the counties^ 
and assemble their tenants and prelates at parades and court 
festivals without allowing them any influence but that derived 
from revocable offices and commissions. The Norman grandees 
lacked the support which was the life of the dynasties on the 
Continent ; because their estates were scattered and severed, 
and their men divided by national antipathies. Their Norman 
under- vassals are at first persons hastily collected, their Saxon 
under- vassals yield reluctant service to a lord who has been 
forced upon them, and the Saxon population, as a whole, 
retains for generations its dislike to the whole body of the 
intruders. The conjunction of these relations brought about 
irresistibly the decomposition of the older political rights, 
although these had a deep historical foundation. (1) 



(1) The Norman Court-days haye 
been the subject of a party controversy 
from different points of view. In tho 
time of the Stuarts it became important 
to oppose the liighly exalted right of 
the kingship ^^jure divino" by an at 
least equally ancient genealogical tree 
of parliament. The indefinite testi- 
mony given by historians, severed 
from its connection, was accordingly 
rearranged in such a way that the 
words " curia" " concilium,** and ** con- 
nliumt* were made to mean " legisla- 
tive and tax-granting national assem- 
blies." 

These *' armed parliaments,*' with 
their gleaming helmets, shields, and 
martial parades, were also an object 
of interest to the students of heraldry. 
It is part of the special business of 
the herald's office to find for a newly 
created lord, some remote ancestor, 
nrho was perhaps an nnder-vassal, or. 



in a fortunate case, a petty Grown vassal 
with a few hides of land, but who, in 
the spirit of heraldry, must have been 
a **lord, liereditary noble, and coun- 
cillor of the Grown," in order to figure 
as an ancestor of equal rank at the 
top of the pedigree. Just as inter- 
ested are our political parties of to-day 
in setting up an old pedigree for par- 
liament. A view, very widely propa* 
gated at the time of the Reform Bill, 
represented the Norman crown as 
perfectly dependent on parliament. 
This line is taken by Allen's treatise, 
which was received with great appro- 
bation {Edinburgh MevieWj vol. 35): 
*"* The name, and probably also the con- 
stitution of the Anglo-Saxon national 
assembly, was changed at the coming 
of the Normans ; but its functions re- 
mained the same, and continue so in 
our parliament of to-dav.*' 
The idea put forward by antiquaries 
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The documentary history is in harmony with this. There 
exist actaally no laws of this period which have proceeded 
from the initiative and the free deliberation of estates of the 
realm. The formula found in one or two cases, ** consilio et 
consensu baronum vieorum" will be referred to later, and apart 
from this. The so-called laws of William I. are really pro- 
clamations, charters, and official commands, as is seen at 
once in the style, "prsscipio,'* '*prohibeo*' — the King wills, 
6rder8, decrees. Even if sometimes a plural occurs, a " sta* 
tuimusy^ '* voluimus," *^ prascipimus" we cannot infer from this 
the action of a deliberative assembly. Under William II. 
also, such decrees do not occur; he does not even appear 
to have summoned an assembly to ratify his doubtful claim 
to the crown. Henry I. certainly begins his reign with a 
charter in which he promises much, the pith of which lies in 
these words : '^ I give you again the laws of my father ; that 
is, the laws of Eadward, with the changes which my father 



of a feudal Estate of the Grown vas- 
sals, overlooks, in the first place, the 
social disparity between half a thou- 
sand petty Grown vassals and the 
princely earls and great lords, whom 
WilUam had enfeoffed as tenentet in 
eapiie. The great political fact is 
further overlooked that the dependence 
of the King upon the majority of his 
Norman vassals would have brought 
about the most rigorous decrees against 
the rights of the Saxon population, 
which still formed a great portion of 
the feudal army, the numerical majo- 
rity in the staff of the Ghurch, and 
the greater part of the whole population 
of the nation. 80 long as dissensions 
continued between the *' Francigena) " 
and the " Angli," the carrying out of 
the promises made to the Anglo-Saxon 
portion of the community could not 
possibly take place under a legislative 
assembly of Normans. In conse- 
quence of this arbitrative position, no 
monarch since Gharlemagne, was ever 
so favourably situated as the Gon- 
qneror for thoroughly organizing his 
empire on a uniform system. Wil- 
liam I., and both his sods, show a 
practical understanding and an inex- 
orable persistency in dealing with this 



question, such as are rarely found in 
history in conjunction with so many 
favourable circumstances. Once set 
on foot, this system of government 
strengthened and developed its maxims- 
through the medium of its professional 
officers. The old custom of Normandy 
was indeed considered, but was never 
the decisive element where royal powers 
and financial interests were concerned. 
The Norman Echiquier certainly com- 
bined the court assemblies with busi- 
ness. After the festivities were over, 
it was the custom to proceed to th& 
account table and bring in order what 
was owing to the lord. But in Eng* 
land a regular connection is not per- 
ceptible. The Exchequer is from the 
first a fixed official body with its owir 
course of business procedure; its two 
principal Terms do not tally with th& 
period of the court days, and a sum- 
mons of those from whom accounts 
were due to the court festival was 
never dreamt of. In the same manner 
the four law Terms of the English 
courts of law do not tally with the> 
periods of the curia de more, and tiiis 
is external evidence that the later 
course of judicial business did not pro«- 
ceed from the Norman court day^. 
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has made with the consent of the vassals," wherein the 
one-sided character of the proclamation is distinctly pro- 
minent. Under Stephen a similar charter was issued, and 
nothing more. Under Henry II. the Assizes of Clarendon 
and Northampton contain the first beginnings of a legislation 
with assemblies of notables, but these tokens again disappear. 
Under Richard I. and John we find again only instructions to 
officials as to their duty, and charters. The careful investiga- 
tion made by the recent committee of the Upper House upon 
the subject of the peerage, has led to the definite conclusion 
that under William I. and William II. nothing can be dis- 
covered to show the existence and constitution of a legislative 
assembly; but that the charters of Henry I., Stephen, and 
Henry II., showed that the promise of the continuance of the 
laws of Eadward had been regarded as the ''right of the 
country ; " and that it might be thence concluded that there 
existed a sort of legal constitution, of which a legislative 
assembly gathered together at least for certain purposes, 
formed a portion; and that special one-sided arbitrary im- 
posts were regarded as infringements of the rights of the sub- 
ject (Peers' Eeport, i. 36, 42). The chief question, how such 
an assembly was composed and limited, as well as the question 
touching the revocability or irrevocability of the royal charters 
and letters of grace, is not here dealt with. But the really 
important part of that view lies probably in this point, that 
even the Conquest was neither desirous nor able to abolish 
the highest principle of all Teutonic constitutions, viz. that 
the lex terras cannot be altered by despotic command, but 
only with the consent of the representatives of the nation; 
" lex ex consensu populi Jit et consensu et constitutione regis " 
(edit. Pistense, sec. 6), '*ut neque principes nee alii quilibet con- 
stitutiones vcl nova jnrafacere possint, nisi meliorum et majoriim 
terras consensus primitus habeatur " (Reichstag at Worms, 1231). 
In times of necessity and peril the Conqueror also was 
obliged to pay regard to this national feeUng, which can be 
clearly traced throughout our thousand years of German 
history. When he cut most deeply into the existing ''law of 
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the land " by the separation of the spiritual from the temporal 
courts of law, and by their subordination to the " canones et 
leges episcopales,'* he added, out of respect for the nation and 
the Church, that this was done " communi concilia episcoportim 
et abbatum et omnium principum regni.** This absolute sove- 
reign will certainly did not exclude the idea that the optiviates, 
who were assembled at the court day, should be heard and 
their opinion asked in important enactments. Naturally this 
was done in the case of measures affecting the whole of the 
common law, as for example the decree in 4 William I., 
which confirms and modifies the laws of Eadward the Con- 
fessor. In the charter which held out so many promises at the 
commencement of his reign, Henry I. declares, in this spirit, 
that those additions were made by his father ''consensu 
baromim.'* But the purely deliberative character of the 
estates of the realm is also seen in the formula. In the sole 
existing political act, in which William the Conqueror speaks 
of the "consensus episcoponim et principum,'^ he confines 
himself to inserting this assurance into the decrees which 
he issues to his magistrates. In like manner Henry I. in 
his charta confines himself to the assurance that the 
" emendationes legum Eduardi " were made " consensu baro- 
num.'' For more than a century the many hundred signa- 
tures of the prelates and magnates disappeared, by which in 
the Anglo-Saxon times the resolutions of the realm were 
confirmed and attested. No one has the right to inquire who 
was summoned to such a consilium, no one has a right to 
attest such resolutions. The declaration made by absolute 
royal authority, that the "meliores terne" were present, is 
regarded as sufficient in form and fact. Promises that the 
magnates should give their consent, and guarantees for these 
promises, begin only after Magna Charta. On the appoint- 
ment of high prelates the whole of the assembled notables are 
also heard in council; when contemporary accounts allude 
to the business of the curia de more, this is their ordinary 
topic ; but yet this only signifies that the King appoints the 
prelates after hearing the "pro" and the "con." For in- 
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siance, Stephen at Easter 1186, holds a generale consilium 
in the presence of eighteen bishops, and a like number of 
secular lords, and issues a charter for the appointment of the 
Bishop of Bath: ^'avdientibus et coUavdantibus omnibxis fidelibus 
meis his subscriptis,** Upon a new accession to the throne, or 
at the knighting of the eldest son, an especially brilliant 
company probably assembled, which might be described as an 
extraordinary court day. Such a one was that of 1086, which 
William I. summoned towards the close of his reign, for the 
purpose of reviewing the feudal miUtia and receiving the 
feudal oath from the vassals. Such deliberative estates 
could certainly by a mere change in their degrees of power 
again become legislating bodies. But even for this the 
external form was wanting from the time when the Norman 
kings, perhaps from fear of such a result, began to discontinue 
the periodical court day. Already under Henry I., the curia, 
de rtwre was no longer regularly held. During the grievous 
confusion in Stephen's reign it completely ceased: ^' Jam 
quippe curise solemnes et oniatus Regii scematis ab ant'iqua 
serie descendens prorsus evanuerant " (Huntingdon and Chron. 
Norm., A.D. 1189). They never revived in the old periodical 
manner. For the deliberations of the king with his ojHi- 
Tnates a body had therefore to be formed in a new fashion, 
and one which could attach itself to the administrative 
system and the existing grand offices. The constitutional 
rights of the English parliaments have in the course of 
centuries been so legitimately and honourably acquired, that 
they do not need any invented pedigree.* 



* A combination of State basiness 
with tiie great festival gatherings cer- 
tainly resulted from the nature of the 
State, and is also occasionally expressly 
mentioned. ** PeractU igitur festivi' 
orihus diebuSy diversorum negociorum 
causas in medium duct ex more coepc' 
runt " (Eadmer, pp. 37, 89, 102). But 
we find all such mentions confined to 
the fact, that the nobles, assembled at 
the court, were asked their opinion, 
war or church matters were discussed 
with them, and judicial commissions 



appointed from their numbers ; but of 
a constitutional right of assent to acts 
of legislation there is nowhere a trace. 
On the occasion of the accession of a 
king, and at his coronation, a form of 
election or acclamation was retained^ 
and continued as a very ancient cere- 
mony, but it had certainly no greater 
significance at this period than in the 
Anglo-Saxon (Eadmer, p. 31). The 
remaining instances of an associationL 
of State business with the court days 
are principally the foUowing: a.d. 
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II. ^ibe Curfa l&eQte as a ConstUational ODentral (JTourt of 

Hato would naturally have combined with a Norman parlia- 
ment, if Buch an institution had existed, after the fashion 
of the Anglo-Saxon Witenagemote. The function of a court 
of law was and remained the very kernel of every Germanic 
form of constitution ; judicial proceedings formed the current 



idTO, when the subjection of eocleai- 
astical property to the feudal burdens 
was deoidea upon (Matthew Paris, a.d. 
1070, whose statement, however, is 
for firood reasons called in question by 
8tubbs) ; in the same year the hearing 
of a lawsuit between the Archbishop 
of York, and the Bishop of Worcester 
occurs; a.d. 1096, the hearing of a 
duel accusation broufirht by Geoffrey 
Bainard against William Count of 
£u; A.D. 1106, proceedings relating to 
the reunion of Normandy; a.d. 1107, 
for the regulation of ecclesiastical dis- 
putes; A.D. 1123, for the appointment 
of the primate; (a.d. 1124, a ** witen- 
agemote " at which forty-four thieves 
were hanged, was certainly not a 
oourt assembly, but an extraordinary 
legal assize) ; a.d. 1 136, under Stepheu, 
for the ratification of the election of 
the Bishop of Bath : the charter drawn 
up on this matter concludes with the 
words : ^ audientiJbus et coUaudantibus 
omnibus fiddibus meis his tubscriptis^ 
apud WegtmOTMSterium in Qeneralis 
^oneUii celebrations et Pcuchalis feati 
soUnnitate hoc actum est" etc.: there 
were present thirteen English and 
five Norman prelates, the chancellor, 
three earls, two constables, four court 
officers, and six barons; a.d. 1155, at 
the proclamation of the two sons of 
Henry II. as successors to the throne; 
A.D. 1164, the extraordinary Assizes 
of Clarendon and Northampton are 
special gatherings of notables, in con* 
sequence of the peculiar state of the 
ecclesiastical controversy. The older 
polemic treatises, such as Petyt's 
*' Rights of the Commons Asserted," 
Brady's Tracts, etc., treat all such 
concilia as legislative Norman parlia- 
ments. In modern times the ** Edin- 
burgh Review" has repeatedly recurred 
to this view. Hallam, on the other 
hand, is somewhat reserved, ** Middle 
Ages," Note X. In the <* Peers' Report 



on the dienity of a Peer,** the question 
is treateci with critical caution and 
legal perspicuity. An authentic digest 
of all the notices of concilia^ from 
the Ck>nauest to Magna Charta, is 
given by Parry, " The Parliament and 
Councils of England," London, 1849, 
pp. 1-28, in which the uncertainty and 
informality of these assemblies and 
deliberations is made perfectly clear. 
The most recent historian, Bishop 
W. Stubbs, treats of the Assizes, L 
356-358, 369, 376, repeatedly both in 
his *' Constitutional History," and in 
his " Select Charters." But whilst in 
one passage he confesses to the purely 
** nominal " character of this co-opera- 
tion, in which only the theory and 
form of a national assembly are re- 
tained in memory of an old Germanic 
political idea (Hist., i. 356, Char- 
ters, 17), in other passages the tradi- 
tional ideas as to the Norman parlia- 
ments are repeated without material 
alteration (Hist., i. 276, Charters, ii. 
23, and in other places). Against the 
direct evidence that in the Norman 

Eeriod the royal right of decreeing ex- 
austively controlled all departments 
of the ^Government, a constitutional 
lawyer, like the author of the great 
Upper House Reports on the Peerage, 
might perhaps endeavour to bring 
counter evidence. But the mere repe- 
tition of the traditional assertions can- 
not be received as a counter proof. 
Still less is the question suited to 
elaborate discussions in essays and in 
the daily press, even though they be 
received with never so much " appro- 
bation." An accurate history of the 
Anglo-Norman period is impossible, 
if all the rights which, laboriously 
advancing step by step, have been ac- 
quired for the popular representation, 
are by a fiction presupposed as already 
existing. 
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business of every national assembly. An object for this judi* 
cial activity existed beyond doubt, for the " Leges Eduardi '* 
comprehended the old jurisdiction of the " King in the Witen- 
agemdte " in cases of a defectm jmticise, of denial of justice, 
and of a claim for justice against overpowerful persons. This 
department was now even extended by the reservation of royal 
jurisdiction over Crown fiefs, and by further reservations in 
civil and criminal causes. But the traditional mode of hold- 
ing a King's court in the Witenagemote had become inappli- 
cable. The Norman lords, whom the King now gathered 
about him, might represent many things ; but they were 
not the "Witan of the country," the highest bearers and 
depositaries of the Anglo*Saxon common law. For all the 
highest decisions according to the ''Leges Eduardi,*' they 
were altogether incompetent. The King could not declare 
any body of Norman lords a permanent central court of law 
without proclaiming a jus iniquum as a principle for the 
country. Equally inapplicable was the kind of court custom- 
ary on French soil. Had it been possible to constitute a great 
princely feudal court, like those which sprang up in France 
around the great ducal fanulies, this would certainly have 
been to the interest of the Grown vassals; for out of such a 
** cour de baronie " a political body of great importance would 
have immediately arisen, of whose enactments the history of 
this period would have had much to narrate. But the Crown 
vassals, more than five hundred in number, were entirely un- 
suited for such a purpose. The Norman Eorls and great 
vassals, in their almost princely position, would never have 
thought of regarding a few hundreds of Norman horsemen 
and upstarts as their equals simply because, by holding & 
single estate, these men had become tencntes in capite, or 
immediate soldiers of the King. Even in the thirteenth 
century the creation of such a " peerage " utterly failed. 
Such an informal body would have lacked also the necessary 
legal qualities ; for the judicial decisions involved not simply 
feudal customs, but also most difficult questions of the old 
common law, as well as still more difficult and conflicting 
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questions arising between the ''Leges Eduardi" and the 
existing feudal law. 

For obtaining proper legal decisionSi there was accordingly 
nothing left but a small selection of lawmen. Among the 
numerous spiritual and temporal vassals a number of suit- 
able and experienced men might be found, to deal with each 
individual case. Among more than five hundred vassals, 
who were, according to the right inherent in the grants of 
land, certainly in form pares among themselves, the selec- 
tion of lawmen took of itself the shape of a commission for 
individual causes. The royal appointment moreover clothed 
even minor vassals with the requisite authority. The great 
vassal was obliged to recognize each man so appointed as 
ajvdge, even though socially he would never have recognized 
him as his equal. In truth, the position of the great 
feudatories among several hundred petty ones was not by 
any means pleasant, and hence it can be explained why the 
great lords preferred submitting themselves to the judgment 
of the King rather than to that of a miscellaneous commission, 
which never inspires confidence in its administration of 
justice. Of so little practical value was this ''judicium 
parium'' acting by commission, that in later times Magna 
Charta in its 89th article mentions the *' judicium par ium" of 
the " liberi homines," but no especial "judicium parium " of 
the Grown vassals. To this was added the fact, that the great 
Norman lords found small pleasure in occupying themselves 
with legal questions, when such questions did not concern 
their native law and their feudal customs, but only the local, 
and legal business of a foreign place. Hence most of them 
probably preferred the military pomp of the court days to 
magisterial duties ; to many of the lords the new order of 
things was so distasteful that they gave up their fair posses- 
sions on English soil and returned to the Continent. Still 
less had the kings an interest in constituting formal judicial 
assemblies from the vassals at court. For two whole centuries 
they systematically strove against the creation of great feudal 
curiss in the counties, until they attained their object in the 

VOL. I. s 
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statute of Marlebridge by forbidding every appeal to the 
greater feudal curias. For political reasons, they could still 
less tolerate the creation of a central *' cow de baronie." 
They much preferred to leave to a pliable administrative 
justice all decisions, which, in one form or other, could be 
properly referred to it. Where the immediate royal right to 
property, or a debitum regis, was concerned, the Exchequer 
decided with more certainty for the interest of the King ; and 
since the *' sedentes ad scaccariam " were also Crown vassals, 
and also tried cases in judicial form, and were likewise justices 
as well versed in the law as the members of a specially con- 
stituted judicial commission, the position of the Exchequer, 
as a *' judicium parium,** could not formally be called in 
question. The official title, *^harones 9caccariV* was perhaps 
originally chosen to express this qualification of its mem- 
bers to pass judgment upon the Crown vassals. Where 
the financial system was not concerned, it was in other 
respects much more convenient to assign the Crown cases 
reserved to the county courts ; besides, in the earlier genera- 
tions it was not possible to dispense with the co-operation 
of the county courts, where local affairs and Saxon customary 
laws were concerned. The Vicecomes presides over the trial 
by a royal writ with his lawmen in the ordinary manner, but 
only in virtue of a special commission : " hssc dominica placita 
regis non pertinent Vicecomitibvs sine dijffinitis prsslocutionibus in 
firma sua " (Hen. I. 10, c. 3). It was not until the time of 
Henry H. that, together with the system of itinerant judges, 
the general centralization of royal justice in the staff of the 
judges took its rise. (2) 

(2) A supreme feudal oonrt was established in consequence of the 
also necessary in England, since the scattering of the great feudal posses- 
Grown vassul can claim to bo judged sions throughout several counties, so 
only by his pares. The under vassal that every Crown vassal found hia 
can never sit in judgment upon his pares in his own county, and also 
own feudal lord (Hen. I. c. 32). But a royal Viceeome* or commissioner 
if on the Gontiuent a standing, or at among the vassals of the Crown as the 
least a periodical feudal court arose representative of the King. AcoonUng 
out of this right, this was only in con- to tiiis arrangement, the county court 
sequence of the different territorial was the regular forum of the Crown 
institutions which existed there. In vassals, and so the personal suit of 
England the judicium parium became court owed by all temporal and spiritual 
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With these views the historical evidence also tallies. We 
find the royal judicial control only exercised in the form of 
commissions, and then only in those comparatively few cases 
where actions were brought by the most powerful and favoured 
vassals of the Grown. In all cases of which we have record 
these commissions are of such a temporary character in 
respect of their personal composition, form, and principles, 
that the idea of a permanent court of justice of Norman peers 
would never have arisen from historical testimony, if it had 
not been thought necessary to interpolate the missing pieces 
of evidence from institutions of the Continent and of later 
centuries. Under William I. a dispute between the Bishop of 
Bochester and a sheriff was referred to the county court for 
decision, the Bishop of Bayeux presiding on the occasion. 
The decision of a suit of the Archbishop of Canterbury on a 
matter of deprivation of lands, was delegated to a court com- 
posed, under the presidency of the Bishop of Coutances, of 
several bishops, Crown vassals, the sheriff, the " whole 
county" of Kent, and notable persons of other counties. 
Under Henry I. the Bishop of London receives a royal com- 
mand, to allow the Abbot of Westminster his right, "other- 
wise the Exchequer will pass judgment." William I. arrests, 



yassals of the Crown was strictly in- 
sisted upon (Hen. I. c. 7, sec. 2). The 
gpreat majority of their law-suits con- 
tinued for a long time to be in reality 
settled in the county court. The 
records of the proceedings at law re- 
corded by Pal grave, vol. ii., show us 
that, in addition to these, special 
judicial commissions were compara- 
tively rare; the admission of them, 
side by side with an established 
feudal court, would be perfectly inex- 
plicable. Just as incompatible with a 
fixed and stationary " cour de haronie ** 
would be the judicial jurisdiction of 
the Ezcliequer, the structure of the 
whole administrative law, the police 
system of arbitrary amerciaments, and 
all the later incidents, from which a 
court of peers hardly succeeds in 
emerging with endless difficulty and 
fluctuations in the course of centuries. 
It is true that this condition of a 



supreme central jurisdiction wielded 
by commissions and the Exchequer 
exhibits a bnd judicial system, which 
togetlier with the dismembered form of 
the county courts affords an evil 
picture of the whole. But this picture 
truly represents the state of affairs, 
which only becomes less gloomy after 
Magna Charta. The judicial adminis- 
tration was, and continued to be, the 
weakest part of the Norman govern- 
ment, in which the formal retention of 
the " Leges Eduardi" was incapable of 
remedying internal injuries, the un- 
reliability of the constitution of the 
courts, and the mercenary spirit of the 
whole system. The Norman, at all 
events, found in the greedy Exchequer, 
and in the fee-exacting district 
governor, his countryman, his comrade, 
and his compeer. But how stood it 
with the less fortunate Saxon Thane 
and Ceorl ? 
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at a court day, eyen his own half-brother without a judicial 
proceeding. In like manner, in 1187, Stephen arrests his 
nephew Boger, the chancellor, and two bishops, '' et commisit 
€08 custodiis, donee dederent caetella.*' Beserving a final 
sentence pronounced by judicial peers, the King thus decides 
extraordinary cases either in person, or by writ, or by a judi- 
cial commission delegated for the purpose. Under Henry I. 
high prelates travel across the seas, to lay Htigated cases 
before the King, and decisions which the King pronounces 
in Normandy by writs de ultra mare, are still quite usual 
imder Henry II. and Richard I. For the course of business 
of the royal judicial commissions the documents reprinted in 
Palgrave, vol. ii., are so far of importance that they testify to 
yery informal proceedings taken by the commission, which 
would be inconceivable if at the King's court a feudal tribunal 
with permanent officials had existed as an established, or at 
least a periodical court of law, which like every feudal cwia 
would have formed for itself a fixed and formal procedure.^ 



«« 



** As eWdenoe how on the other 
hand '* GoDstitational History" re- 
gards the formation of the aula regU 
or curia regUy I content myself with 
referring to the following authorities : 
Bowyer, " Constitutional Law," p. 243, 
and Millar, ''English Constitution/' 
yol. ii. oap. 3. " The administration of 
justice in the final instance, belonged 
originally to the great council. It 
was the King's baronial court and his 
tenentes in capite who were the jugticei 
and judges " (AUen, in the Edinburgh 
Beview, xzvi p. 364). "The com- 
mittee of the Upper House confines 
itself to accepting an ordinarium 
concilium of the King, which con- 
sisted of the great officials and a 
smaller number of prelates, barons, 
and justioiarii learned in the law. 
This select council was at the same 
time the supreme court, called Cwria 
SegiSj which generally met three 
times a year — at Easter, Whitsuntide, 
and Christmas " (Peers' Report, p. 20). 
This confusion is due to the £ftct that 
later, under Henry II., a body of official 
justioiarii was formed, and that cons^ 
quently the later legal works of Glan- 



Till and Bracton, treat of the curia 
regis in the form of a permanent 
body. These official judges are erro- 
neously represented as the immediate 
successors of the great barons in Nor- 
man feudal curia. As a proof that snch 
a permanent tribunal of peers had after 
the Conquest really become formed* 
fragments of the feudal constitutions 
obtaining on the Continent are quoted. 
But what became of this powerful per- 
manent body afterwards ? The so-oalled 
history of English law offers no ex- 
planation (Panr, ^'Parliaments,** p. 
xii), (Foss, " Judges," i. 20). Whether 
it was from the feeling of their incapa- 
city in the face of the science of juris- 
prudence that was now beginning to 
arise, or whether it was from increase 
of business in the court, we are told 
that at all events **the great barons 
gradually withdrew." Whilst the Uter 
barons of the fourteenth and fifteenth 
centuries seek to gain their political 
infiuence by personally taking into 
their hands, and that with the most 
unexampled seal, the conduct of poli- 
tical and judicial business, by which 
they finally acquire the privileges of 
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The negative result accordingly is this, that under the 
name '' curia regis " there existed a wide judicial authority, 
residing in the King, of personally appointing and consti- 
tuting the court in numerous important cases; but that 
this curia regis did not consist of the collective body of all 
vassals of the Grown, who in their present form constituted 
no exclusive body ; nor of a definite number of great vassals, 
for at that time there was no precedent for a legal separation 
of the greater from the lesser vassals ; nor of a definite 
number of great officers of the realm, for the great offices 
were at that time not so constituted that it was possible to 
form on their basis a permanent court of peers. 

In this connection it becomes clear how in England the 
judicial supremacy of the King could extend and become 
centralized so far beyond all the limits of the Germanic con- 
stitutions of the Middle Ages ; how, contrary to all principles 
of the Germanic ordo jtuiiciorum, the King so often sits in 
person in court, and personally takes part in giving judg- 
ment ; how the forms of a rescript procedure by writ arise, 
and even direct justice by means of rescripts ; how for cen- 
turies afterwards the highly personal character of the court- 
tribunal is retained in the Constitution, as that of a tribunal, 
** ubicunque fuerimus in Anglia.*' Hence can be explained 
how Bracton, Fleta, and the later law books do not regard 
the royal office in the strict formal sense of holding the court, 
but as a duty of administering. justice itself: "nee potest 
aliquis jvdicare in temporalibus, nisi solus rex vel svbdelegatus 
(Fleta, i. c. 17, sec. 1). From this justice which is concen- 
trated in the person of the King, there arises at a later period 
under Henry H. a court of justice composed of official judges, 
which, as the records inform us, arose in quite a different 
way, and not as a continuation of a permanent court of 
peers.*** 

a court of peers, the barons of the *** The only correct element in 

twelfth and thirteenth centuries are that fanciful image of an aula regii 

declared to have begun their political is limited to this : that the hearing 

career, by withdrawing from the til- by commission of the Crown cases 

bonals I reserved the method of procedure by 
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III. ^ (S^VLxia Idegfe consfiierclii as a S&upteme ffiobernment 

(JDouncil, in which the central conduct of all the State business 

is comprised, would have developed itself, as in France, from 

a permanent feudal Court of Law, had such an institution 

really existed in England. But since the court days of the 

King are assemblages of pomp, since the royal judicial power 

is exercised by commissions, the very elements of a formal 

royal council of the realm were wanting. Granted, that the 

person and the dignity of the monarch, even in the court 

festivals, can never be entirely separated from the cares and 

business of Government ; — still a continuous deliberation of 

the king was also indispensable, apart from the court days, 

owing to the intricate legal business of a kingdom constituted 

like England. Hence there existed beyond all doubt from 

the first, a Consilium Regis, only not in the sense of a fixed 

body, determined by property or office ; but simply in the 

sense that the king had at his side a small number of chosen 

spiritual and temporal vassals to deliberate with him; a 

consilium, whose constitution and method of proceeding was 

still somewhat indefinite, and varied exceedingly according to 

the character of the King. There existed at every given point 

of time a sort of conseil du roi, which the feudal language 

designated as the Curia Regis, but which varied every day 

according to the will of the king, as according to the letter of 

the law is also the case with the Privy Council of our own 

day. (8) 



writs, and the ordinary administration 
of the sherifTs ofl9ce by temporal vas- 
sals of the Crown gave rise to a narrower 
circle of prelates and barons, learned in 
the law, who were generally employed 
in judicial business. A body of persons 
like this was the natural forerunner of 
the justiciarii of later times, and of the 
** bench " of justiciaries, afterwards 
formed. Madox (i. 6) is, as usual, 
nearest to the truth ; he always quotes 
soberly from the Exchequer records. 

(3) The curia regis, in the sense of 
the supreme council, can be just as 
little traced back to a corporate body, 
as can the supreme feudal tribunal. 
It was first of all the minority of 



Henry III. that rendered it necessary 
to create a formal consUiutn regit 
as a council-regency, consisting of 
prelates, vassals, and persons learned 
in the law. The Permanent Council 
that was afterwards formed on this 
precedent, give rise to an erroneous 
idea of a permanent council as a con- 
stitutional department during this 
period. Here, too, it is difficult to 
meet such deeply rooted political con- 
victions, otherwise than by giving the 
following survey of the great offices 
which actually existed, and which were 
composed of a haphazard collection of 
temporary representatives, and court 
and feudal offices. 
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That this view is correct is convincingly shown also by an 
examination into the nature of the great offices, which in their 
Norman form conld as Httle constitute a permanent council as 
a permanent court of law. Seven great offices are mentioned ; 
but they partly lack a permanent character, and are partly 
limited to very definite and particular business. 

1. ^ 3i^^^^^'^^^^^ ^^^^^^ iSngUae occurs at an early period, 
but only as the King's representative, appointed by com- 
mission for a time, and frequently together with others. For 
a long time, too, there is no fixed appellation for such a general 
governor, for whom, according to the taste and style of the 
writer, sometimes one and sometimes another Latin expres- 
sion is used. The frequent absence of the kings in Normandy 
made a representative often necessary. But it was not until 
Henry the Second's reign that B. de Beaumont, and then 
E. de Luci, and in 1180 B. de Glanville, were definitely 
described as " Summus JusticiariuB totius Anglias.** Bichard I. 
at his accession appoints a bishop and an earl, and associates 
with them (associut eis in regimine) five barons. Subsequently, 
on his departure into Normandy, he appoints two other 
bishops and four barons; from Palestine he adds to these the 
Archbishop of Bouen. Later, Archbishop Hubert becomes 
Summits Justiciarius. The patent still exists (15 John) which 
appointed the Bishop of Winchester " Jvsticiarius nosier 
AnglisBy quamdiu nobis placuerit, ad custodiendam loco nostro 
terram AnglisB.'' It was not until the time of Henry II. that 
the office appears to have been regarded as a Government 
office ; after Henry III. it ceased to exist, (a) 



(a) The Capitalig Ju$ticiariu8 is so 
treated by Spelman (pp. 405-418) that 
a certain continuity in the office 
appears to be proved by what he says. 
But under the earliest reigns, only a 
temporary representation of the King 
is spoken of. In the year 1067 
William I. appoints Bishop Odo and 
W. FitzOsbem, cusiodes Anglix (Hove- 
den, i. 450). The Saxon Chronicle 
says of Odo ^* Cum rex in Normannia, 
fuit tUe primu8 in hoc terra.** In 
1073 W. de Warenne and B. de Bene- 



facta are denoted as '* Viearii Regis" 
or " Prxcipui Anglim Justidarii" 
Under William II., Flambard, a chap- 
lain of the King, is mentioned as 
** Placitator et Exactor totitig Anglim," 
or **• Regiarum opum Procurator et 
Justiciarius" Under Henry I. Bishop 
Roger is called *^ JuBticiariua totitu 
AnglisB et Secundus a Rege." Under 
the same king B. Basset and others 
are also mentioned in a like capacity. 
In 1153 Stephen appoints his successor 
by agreement, ** Jfutidarius Anglim" 
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majar-domuB, appears to have been from the first an hereditary 
oflSce. The Norman kings were the richest lords in Christen- 
dom, and their social position in itself demanded that they 
should be surrounded with court oflSces ; some of which, ac- 
cording to the ideas of that period, were required to be quite 
as hereditary as the Crown which they served. A seneschal, 
a marshal, a chamberlain, a butler, were all the more 
necessary to the royal Crown and dignity, as the great vassals 
were themselves surrounded by similar officers. Beyond 
doubt an hereditary major-domus had previously existed in 
Normandy. But the office was of such little political im- 
portance, that the seneschal of William I. cannot be identified. 
Under William II. it is said of Eudo " major 'domus regias, 
quern nos vvlgariter SenescaUum vel Dapiferum vocamus ; " and 
an old record quoted in Coke testifies: " Senescalcia Anglise 
pertinet ad comitivam de Leicester et pertinuit ah antiquo.*^ On 
the condemnation of Simon de Montfort at the close of this 
period this hereditary office became extinct, {h) 

8. ^be Hotb €Efteat Ctambnlatn. The royal household had 
from the earliest times a separate administration {Camera) 
for certain estates, dues, payments in kind, and personal 
expenses of the King. The managers {camerarii) are personal 
officers of the King, but the place of the first among them 



— at least Hoyeden asserts this, 
although the agreement that had been 
concluded contains nothing about it 
(Foss, i. 145). A good survey of these 
early general govemorships is to be 
found in Foss, i. pp. 11-20 et seq. 
The important circumstanoe is also 
brought into prominence, that those 
persons whom the historians mention 
as tummi ju$ticiarii^ sign the charters 
as witnesses, without adding this title 
(Fobs, i. 85) ; and also, that the title 
justiciarius actually never occnrs in 
the charters of William I., and yery 
rarely in those of William II. (Foes, 
i. 90). But nnder Henry II., together 
with the radical changes introduced 
into the central government, the mtn- 
mtu jttttieiarius appears unmistakably 
as a formal governmental office (Fobs, 



i. 169). The order from that time 
onwards is given by Foss,'i. p. 170, 
ieq.f ii. p. 23, seq. 

(h) With regard to the $enesehaUu* 
totiu$ Anglix, cf. the references in 
Madox. Grentismenill is mentioned 
as seneschal of William I., but in 
different places other persons. After 
the extinction of the office in the 

e)Tson of Simon de Montfort, it came 
ter by re-grants to the house of 
Lancaster, became extinct with the 
accession of that house to the throne, 
and was subsequently only granted on 
the occasion of great ceremonies, 
pro hae viee, notably at coronation 
festivals. A detailed description of 
the royal household nnder Henry II. 
is to be found in the liber iNiger 
Bcaocarii (edit Heame). 
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(magister camercmus) becomes in accordance with the tendency 
of all court offices, an hereditary office. Thus Henry I. grants 
to Alfred de Vere ** Magistram Camerariam totivs Anglim in 
ftod/o hereditario tenendam ; " and so it remained down to the 
time of Henry de Vere, eighteenth earl of Oxford. But since 
the hereditary office becomes, as usual, a mere honorary 
place, there arises for the real administration of the camera^ 
a new personal office of camerarius regis, King's chamberlain, 
who has also a place of honour in the Exchequer, in which his 
and the Lord Great Chamberlain's under chamberlains, or 
chamberlains of the Exchequer, are employed as keepers of 
the chest. Under the Plantagenets this King's chamberlain 
becomes an active Lord Chamberlain, (c) 

4. ^jbe (Sonstabulatms tottus ^ngUee, ILotli 'f^i^ (Nonstable, 

ConnetabU of England, cannot be shown to have been an 
hereditary office in the earlier Norman reigns. In Normandy 
it appears to have existed ; in England the creation of such 
an office was against all the principles of the Government. 
Constabularii are, it is true, mentioned often enough ; for every 
command forms a '' constabularia,*' the command of a troop, 
a castle, a garrison, or even of a ship (constahularia navigii 
regis). It was not until the time of the concessions in 
Stephen's time, that a constahularia appears .as a family 
office, and under Henry II., one or two constabularise are be- 
yond all doubt bound up with the possession of a group of 
knights' fees. But the privileges attached to the office appear 
to have been only two : 

(a) A post of honour as Great Constable of the feudal 
militia on its peace footing, with no right to command, but 
some military jurisdiction, and with the duty of keeping the 
rolls of attendance and similar administrative functions, 
which were performed by representatives. Real commands 
are always based upon royal commission. 

(c) Ai to the Great Gbamberlftin and hereditary offloe became dirided owing 

the Camerarii, of, the references in to female Bnooeesion ; it exists to the 

Madox. After the death of Henry de present day with certain fees and 

Vere, eighteenth earl of Oxford, the ninctions at the royal coronation. 
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(fi) A place of honour in the Exchequer with formal duties 
exercised by representatives. Thus the constdbtdaria arises in 
the Exchequer, and in the Court of Common Pleas also, after 
their separation. But the constable is only an active member 
of the Exchequer by virtue of special appointment. 

In this sense the Bohuns held the hereditary office until 
1871 ; then it passed through female succession into the 
royal family; and thence to the Stafford family, in which 
it became extinct in 1621. (d) 

5. Wbt iWarescallttS angUae* An hereditary military 
marshal no more existed originally in England, than an 
hereditary constable. The conquering army, it is true, had 
its marshal (B. de Montgomery). But the idea of a family 
office is not met with until Stephen's time, when (together 
with Milo of Gloucester as high constable) Gilbert de Clare is 
mentioned as marshal, and the office is continued from that 
time to his descendants. On the other hand it appears that 
from the first an hereditary royal marshal's office had existed; 
an office, which, considering the importance of the royal 
stables, could hardly be omitted in a court household, accord- 
ing to the social notions of those times. The title is certainly 
very indefinite. Every office for the management or pro- 
visioning of a number of horses is called a *' marescalcia,** and 
we even meet with a marescalcia avium and a marescalcia 
memurm regis. Beyond doubt, however, a first court marshal 
existed, whose office consisted in protecting the person of the 
sovereign, assigning apartments in the palace, and in main- 
taining the peace of the royal household. This first marshal 
was called Magister MarescaUus, or simply marshal, and since 
he bore the name of Marshal as a family name, probably 



(d) As to the Constabularius AnglisBj 
Bpelman, " Gloasarium," pp. 183-186, 
gives us a mass of miscellaneous in- 
formation. Thus much is proved, that 
it was not until Stephen's time that an 
hereditary eon$labutaria can be said to 
have existed, in the person of Milo of 
Gloucester. His father, Walter, was 
described in the history of an old 
abbey, as " oofutabulariui prineeo$ 



militim domus regUs" (Foss, 1. 123), 
which description, again, is capable of 
various interpretations. A family right 
to a military command has, as a fact, 
never existed in England. The report 
of the committee of the Upper House 
conceives the condabularia as com- 
prising a sum total of services which 
the King could at pleasure accept or 
reject (Peers' Report, iv. 26d>270). 
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possessed the office as an hereditary one. But sinoe, after 
that time, the family of the Marshals (court marshals), and 
the Clares, Earls of Pembroke (military marshals) became 
united by female succession, thenceforward, either intention- 
ally or by accident, both offices became blended together in 
one Earl Marshal. The duties are then threefold : 

i. A post of honour in the feudal militia, coming immediately 
after the constable, with the duties of keeping the rolls of 
attendance, etc., which were exercised by proxy. 

ii. A post of honour in the Exchequer with formal duties, 
also undertaken by representatives. Thus arose the Ex- 
chequer Marshal, who had the right of taking into custody 
those from whom accounts were owing. After the later 
division of the governmental departments, the marshals of the 
English law courts of to-day proceeded from this office. 

iii. A supreme post at court, which together with the right 
to fees and the appointment to certain offices, constitutes to 
this day an hereditary office, (e) 

6. 'STjbe (iD^ancellor, (JTanctllanus Begts is the pre-eminent 
spiritual personage of the court of the Middle Ages; as is 
also his office in the court of the Queen, in that of the dig- 
nitaries of the realm, and great vassals, in contradistinction 
to whom he is called the ''Regis Cancellarius.'' His original 
position is that of a first chaplain. Chef de la Ghapelle du 
Roi, But as all writing was originally in the hands of the 
clergy, the chancellor, in his capacity of private secretary, 
conducts the correspondence of the King with the Exchequer, 
the under-officials, and private persons. He is accordingly a 
court chaplain, in later times generally a bishop or an abbot, 

(e) On the subject of the MarescaXlus patent. Here again the existence of 

AnalisBt Madoz gives us a number of several marshal's offices is perplexing, 

reliable data, which form the basis of Under Henry I., Wigan, the marshal, 

later statements. Later on the anomaly was enfeoffed of certain estates for his 

arose, that the earl's title of the Pem- marshal's office. A second, apparently 

broke family (at a time when this a lower marBhal's office, we meet with 

was a very lofty and rare title in the in the family of Venuz, which according 

land), bound up with their hereditary to a later sti&tement laid claim to the 

office of court marshal, became united " magisira marescaicia" but is said to 

under the title of earl-marshal, which have had its claim rejected (Charta 

is met with as early as Henry III., I. Joh.). 
and is used in later times in letters 



268 



Constitutional History of England. 



and has a seat in the Exchequer ; from the time of Henry II. 
he becomes a principal personage in the formation of the 
administrative departments. His office is and remains a 
revocable office of trusty and is sometimes granted in return 
for a fine, in the amount of which the increasing importance 
of the office is apparent. As early as Stephen's time, a 
chancellor pays 3000 marks for his office. In 7 John, Walter 
de Grey pays 5000 marks for the office of chancellor for his 
life — a method of grant, however, which was soon discon- 
tinued. Occasionally a vice-chancellor is also mentioned; 
and further, a Clericua MagUter Scriptorii, who acts also as 
Clerk of the Exchequer; a Scriptor Botuli de CanceUaria, 
and others. (/) 
7. 'SCfte ©reasttter, generally a cleric, appears under Henry 



(/) The Chancellor, Cancellarius 
RegiSf ia treated of in detail by Spel- 
xnan (p. 127-135), who gives a list of 
the chancellors down to James I. 
Here also the pedigree of the o£Bce 
has been traced too far back into the 
past, for the eapellani regis of the 
Anglo-Saxon period are represented 
as chancellors of the realm. It was 
not until the last generation of the 
Anglo-Saxon period, that the Capel' 
lantUf SigiUariuSi Notariiu Reais, is 
ao frequently mentioned that the ex- 
istence of an established secretarial 
department in the government can be 
assumed (Kemble, Anglo-Sax. ii. 97). 
The Great Seal which is delivered to 
the chancellor, and has later its own 
history, dates from Eadward the Con- 
fessor. Hardy (1843) was the first to 
publish an exact table of the Lord 
Chancellors and Keepers of the Great 
Seal, and Lord Campbell to write 
their lives (London, 1845-1847). A 
list of the earliest chancellors has been 
carefully compiled by Fobs (*' Judges,** 
vols. i. and ii.). Under the early i^or- 
man reigns, the chancellor still ap- 
pears as an official of the second degree, 
whose signature occurs after those of 
the bishops and earls, and having a 
seat among the barons of the Exche- 
"^ quer. The chancellors of this early 
period were advanced in later times 
to bishops' sees. It was, however, 
already an important office; one in 



which the chancellor, as cabinet-coun- 
cillor, generally managed all that 
related to the papal throne, and traos^ 
acted such cabinet business as re- 
quired a knowledge of law. By the 
middle of the period, the position had 
become so much enhanced in dignity, 
that the most eminent bishops, and 
even archbishops, fill the office of 
chancellor. Nevertheless, the chan- 
cellor remains a member of the Ex- 
chequer, and under Henry III., altfo 
exercises the functions of an itinerant 
judge. Under Henry IIL, a chancellor 
was once appointed to whom the King 
either could not or would not entrust 
longer the conduct of the business 
appertaining to the office ; and so the 
expedient was resorted to of appoint- 
ing a **■ cu6to$ sigiUi,** who discharged 
the principal business, without receiv- 
ing the title of chanceUor (Foss, iL 
137, seg.). From this period there 
dates also a- distinction, which can 
never be clearly established, between 
a chancellor, and a ^Keeper of the 
Great Seal." A vice-chancellor is 
also met with once incidentally under 
Henry II. (Foes, i. 160). From this, 
under Bichard L, a formal official posi- 
tion is created (Foss, ii. 21) ; but one 
which again ceases. The derieut eon- 
eeUarii, as representative of the chan- 
cellor in the Exchequer, is mentioned 
in the ** Dialogus de Scaccario,** i 6, 
as being even then an important officer. 
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II., and even earlier, as one of the barons of the Exchequer, 
among whom he is especially singled out. Bishop Nigel 
obtained the office for his son, the author of the " Dialogus," 
in return for a fine of £400. In its later form it increased 
in importance together with the finances, so that at last it 
culminated in the office of Prime Minister of the country, {g) 

A survey of these great offices shows us that they were 
neither contemporaneous nor homogeneous. They rather 
point decidedly to a concentration of authority iB the head 
of the Government. When deliberating upon important 
military affairs, the King would certainly not pass over the 
high constable ; when dealing with foreign affairs, especially 
the relations to the papal see, he would not easily dis- 
regard his chancellor, or the primate ; in financial questions, 
he would not overlook his treasurer. But all the historians 
mention only single individuals as influential counsellors, and 
these, too, are described as being constantly changed. The 
important offices have, on the whole, so much the character 
of a revocable commission, and the few hereditary offices 
have relatively such unimportant actual duties attached to 
them, that a permanent constitutional body could not be 
created out of them. The assumption of the existence of a 
permanent royal council, under the name of a "Concilium 



(g) The Thesauraritu Regis ia de- 
scribed in the coiuplete accounts given 
by Madox, to which we shaU again 
refer in the following period. Defi- 
cient as the information respecting 
these great officials is as a whole, yet 
this much is clear, that the persons 
who really administer the business of 
the Government, and exercise an im- 
portant influence upon it, are revo- 
cably appointed servants of the King, 
or ofElcials appoint d by oommission. 
The hereditary offices have only a 
subordinate position in the financial, 
military, and judicial system, and are 
not so numerous as in other countries ; 
they are divi<led into two classes : — 

i. Grand 8erjeantie$j corresponding 
witii the higher household ministers of 
the Continent, high steward, great 
chamberlain, constable, marshal, butler 



and others, and which are invariably 
combined with the tenure of knights' 
fees. 

ii. Lower SerjeaniieSf corresponding 
to the lower ministers in their various 
deg^rees, and combined, not merely with 
knights' fees, but also with other pos- 
sessions which were free of service and 
soutage. 

The system of management of the 
Norman kings, however, did not allow 
serjeanties to be created in too great 
numbers, and conceded to them neither 
considerable possessions nor an in- 
fluence npon the government of the 
State. From political reasons it is 
probable that in the course of the 
Middle Ages, more serjeanties were 
turned into fees owing military service, 
than new ones created. 
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Ordinarium,** or "select council," is rather an anticipation of 
the result of circumstances which only developed in later 
times, in the order which I will proceed to state. 

Under William the Conqueror everything indicates Sr 
*' gouvemement personnel,'' rendered necessary by the complete 
change of the whole political system, in which the King feels 
himself strong enough to leave behind him in the times of his 
absence some great vassal as governor in his stead. 

Under William II. this was avoided, and a royal chaplain 
was impowered to conduct the business of the State, in which 
the oppressive fiscal system and the firmly established 
bureaucratic institutions of the Exchequer become developed. 

Under Henry I., and the long rule of his grand-justiciary, 
Bishop Roger of Salisbury, the Exchequer became established 
as a permanent general directorium; which may be compared 
with the German central military and demesne chambers, and 
which was at that time the only permanent central department 
of State {cwriarum omnium antiquissima), the other business of 
the central government being conducted by the King, with 
counsellors whom he frequently changed. 

Under Henry II., the Exchequer is further developed into a 
department, organized in corporate fashion, with periodic 
sittings for the financial administration and similar business, 
and into a corporate royal court, while the other business of 
the central government is still carried on by the King with 
counsellors whom he frequently changes. 

Under Henry III. a government council was first formed as 
an administrative body for the discharge of the whole business 
of the State, which formed a basis for the administrative 
nature of the permanent councils of later times.^ 



♦♦♦ Though in direct contradic- 
tion to the character of the offices, it 
is almost impossible to eradicate the 
'view which insists upon a permanent 
royal council in this period. So soon 
as the King discharges the current 
business of Government with a small 
number of State officials, the existence 
of a properly constituted ** Concilium 
Ordinarium " or •* Select Council," is 



immediately assumed. So soon as he 
appoints a judicial commission, this is 
again at once taken to be a ** Concilium 
Ordinarium" either identical with the 
former or independent of it. If the 
King only once in deliberation with a 
meeting of counsellors, composed of 
prelates and barons, settles important 
measures, this is regarded as a ^ Mag- 
num Concilium,** almost identical wiUi 



The Curia Regis — The Great Officers of the Realm. 271 



the Upper Houae of later times. Where 
hiBtorians speak of any great gather- 
ing, on the occasion of a festival or of 
a critical state of the realm, a *' Com- 
mune Concilium" is made out of it; 
which is either supposed to compre- 
hend the collective body of the Crown 
Tassals, or something more or less. 
£ven Parry, who in other places is so 
dear-headcKl, is unable to keep clear of 
this traditional method of regarding 
things. '*The first was the King's 
Ordinary Council, consisting of pre- 
lates, earls, and barons, selected by 
himself, and assisted by the chancellor, 
chief justiciary, the judges, and other 
officers of State. It was not only a 
Council of State, but the Supreme 
Court of Justice, and met three times 
every year at the great festivals of 
Easter, Whitsuntide, and Christmas; 
sometimes at Michaelmas, and at other 
times also by adjournment. 

**The Magnum Concilium was a 
larger assembly of persons of rank and 
property, convened on extraordinary 
occasions. 

*' The Commune Concilium was a still 
more numerous body,.colleoted together 



for more general purposes" (Pari. p. 10). 
It is difficult altogether to form any 
definite ideas from this. Similarly,^ 
Hallam (Middle Ages, ii. a 8, note 13)' 
distinguishes between a Commune Con- 
ot/ttim, consisting of all the Crown- 
vassals; a Select Council for judicial 
and administrative purposes; and a 
Court o/Kinffi Benehj which is said to 
have separated itself from the Select 
Council in Henry II.'s reign (e/. also 
Stubbs : Index, s. v. •* Council "). The 
error lies in the pedantic interpretation 
which would create constitutional 
bodies out of a government with 
changing counsellors. The shapeless 
form of the Norman central govern- 
ment has brought later historians also 
into the difficulty how they are to 
denote the relation of that permanent 
official body, the Exchequer, to the 
so-called Curia Regis, Madox (i. 154) 
expresses his views with great caution, 
calling the Exchequer a portion, or a 
limb, of the Curia, a sort of Subaltern 
Court; which is correct, if under the 
term Curia we understand the whole 
central government in its shapeless 
state. 
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CHAPTER XVII. 

transitional $trioDr— Itinerant ^Ittsticeshr-^ustices in ISanco 

—Origin of (Estates of tj^e XUalm. 

However strong the Norman State, by its institutions, might 
seem to its contemporaries, yet the weakness of a purely 
personal Government, which was ever losing its support at 
the death of the ruler, soon began to be apparent. A 
recognized and duly entitled monarch, and a powerful person- 
ality, are the necessary conditions of such a government. 
Both these elements were wanting in Stephen, whose usurpa- 
tion of the throne brings about a conflict which, with few 
pauses, flUs up the whole of his reign. It is in England the 
period of sword law and similar to the interregnum in 
Germany. The poor rural population were compelled to do 
viUein services, not for royal castles, but for the strongholds 
of the petty lords. *' Erant in Anglia fere tot tyrannic quot 
domini casteUorum,*' A principal condition of the tardily 
concluded peace was the razing of the new fortresses, the 
number of which amounted to 126, and according to other 
accounts to 875, or even to as many as 1115. We can 
understand the satisfaction with which, after such a state of 
things, the people hailed the undisputed succession of 
Henry II. to the throne, and the concord which subsisted 
between him and his realm. 

Henry II. seems from the first to have found the best 
security for the new throne in reforms affecting the administra- 
tion of the realm, which, especially after the commencement 
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of his conflict with the Church, are of a sweeping kind. 
About a hundred years after the Conquest three changes are 
almost simultaneously introduced, which, although they have 
been alreadj separately treated of in considering the develop- 
ment of the prerogative rights, must be here more narrowly 
examined in connection with one another ; (1) the centraliza- 
tion of the administration by means of itinerant justices ; 
(2) the institution of an official bench of justices, as a royal 
court; (3) the first beginnings of an estate of the realm 
formed by the greater barons. 

I. tB^be tnstlttttion of itinerant justices was based in an almost 
equal degree upon the needs of the political government, and 
upon a concession made to the most pressing interests of the 
nation. The administration of the counties by the Vicc- 
comites had from the first suffered from grave abuses. For 
this reason even under Henry I. the Vicecomites had begun to 
be relieved of certain judicial business by commissioners sent 
from the royal court. Beliable information on this point is 
given us by the oldest extant Exchequer roll, the date of which 
(according to Hardy's researches) may be safely assumed to 
be 81 Henry I. (1131). This rotulus declares what sums those 
living within the jurisdiction of the court owed as a result 
of the placita which the commissioners have held; e.g, 
'^ Robertus filiits Tali, debet XXX marcas argenti de placitis 
O. de Clinton,*' The total number of the commissioners who 
were appointed was nine, among whom are three court lords, 
whose names also occur in the administration of the Ex- 
chequer, and as King's counsellors: Balph Basset, Bichard 
Basset, and Geoffrey de Clinton. The remaining six are 
greater vassals of the Crown, residing in the neighbourhood of 
the counties for which they were associated as commissioners 
with one of the three first-named. The sums, which were to 
be paid in to the Exchequer are always only credited to the 
name of one of them; and it is never proved that several 
commissioners were engaged at one and the same time. We 
can accordingly deduce from these entries, that towards the 
end of the reign of Henry I. an innovation was introduced, in 
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274 Constitutional History of England. 

BO longer assigning the Crown cases reserved (placita regis) 
by commission to the sheriffs, but in appointing a special 
commission to deal with them, which was in the prescribed 
manner so distributed among the counties, that a royal com- 
missioner instead of the Vicecomes held court with the men 
of the county* Under Stephen, this institution, like the whole 
central administration, had indeed come to a standstill. But 
all the more pressing was the necessity which Henry 11. 
found for appointing more vigorous commissions, since, under 
Stephen's reign, the sheriffs had been appointed by the two 
claimants to the throne from among their partisans, and the 
presentation of accounts and inspection of the Exchequer, 
had both fallen into abeyance. Now begins a much more 
comprehensive system of itinerant barones or justiciarii; 
existing both for administrative and judicial purposes, so far 
as these could be separated from one another under the 
Norman form of government. (1) 

A system of delegation was very necessary for government, 
and especially for financial purposes, for in the confusion of 
the times, the royal rights and dues had suffered from 
numerous usurpations. A uniform rating of the tenants for 
the tallages and similar impositions was difficult to compass 
by means of partial and corrupt sheriffs, the appeals against 
whom had become more and more frequent and pressing. At 



(1) The syBtem of itinerant justices 
has no other origin but the practice of 
the central administration, and the de- 
oreeing right of the Sovereign, and 
hiurdly any documentary basis out the 
notices contained in the Exchequer 
accounts. Upon this is grounded the 
summary which Hadoz has compiled 
with great care. The later law books 
speak of the justiciarii errantes, as 
a customary institution, e.g, Braoton, 
iii. c. 11-13. A review of all tho 
various notices is contained in the 
treatise of Edward Foss, " The Judges 
of England " (London, 1848 sea.), the 
first two volumes of which deal with 
this period. The author has collected 
from this era personal notices of no 
fewer than 580 justiciaries. The main 



results are the following. Under 
Henry I. the Mtignus Botultu, 31 
Henry I. only gives a limited appli- 
cation of placita regis. During the 
first eleven years of the reig^ of 
Henry II. (as under Stephen), a regular 
institution of the kind cannot be proved 
to have existed (Foss, i. 171). It was 
the ecclesiastical dispute with Thomas 
Becket which first ' appears to have set 
the great and popular reforms in 
motion. From 1166 down to the close 
of this reign, the itinerant commis- 
sioners form a regular chain, with 
scarcely a break (Fobs, i. 174). The 
objects of the judicial administration 
come prominently forward from 12 
Henry II. 
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the same time these commissions served for a periodical 
scrutiny of the manner in which the Vicecomites discharged 
their office. To a still greater extent^ as early as 15 Henry 
II., we find commissions of prelates and barons deputed with 
definite artiadi for the purpose of inquiring into abuses of 
office committed by the sheriffs, their under-bailiffs, the 
manorial stewards, the foresters, and others. As delegates 
of the Exchequer, these commissioners are called ''barones 
errantes" With these financial schemes military objects 
could also be combined, which partly affected the castles and 
their garrisons, and partly other temporary measures. After 
the year 1181 the more permanent business of organizing the 
national militia was added to their duties ; and now that the 
old system of the Saxon national defence was again revived, 
its uniform enforcement could be secured by means of itinerant 
commissioners. These commissioners had to gather together 
and review the men liable to military service {assisa de armia 
habendis), and to inflict fines on those who neglected to 
appear. 

Still more general was the need for commissioners for 
judicial purposes, and especially for the administration of 
criminal justice. While the land still suffered from the effects 
of sword law, the right reserved to the sovereign of calling up 
important criminal cases before him at his court, took an- 
other form. The King's peace had to be repeatedly pro- 
claimed ; and where the sheriffs lacked the power or the will 
to act, it had to be enforced by commissioners, who often 
proceeded in a summary way. From this point of view, all 
crimes of violence on life and limb, with rebellion, man- 
slaughter, arson, robbery, abduction, forgery, " et si qnm sunt 
Jiimilia " were actually brought " before the royal court " 
(Glanvill, i. c. 2) ; that is, the reservation of the royal right 
of intervention had produced a periodical commission of 
criminal justices delegated from the royal court. At the 
same time, the Hundred's duty of presentment was re- 
organized, and the itinerant commissioners were entrusted 
with the guidance of the parochial committees formed for 



276 Constitutional History of England. 

this purpose, according to uniform instructions, capitula 
coronas. 

Itinerant commissioners were also employed for the pur- 
poses of civil actions. The reason for this lay in the 
nature of the law which was to be applied. The judgments 
of county and manorial courts touching the inheritance of 
fiefs, form of dower, and the rights of the feudal lord with 
regard to his under-yassals, which were still considerably 
divergent, required to be reduced to a definite uniform 
system ; and pubhc policy likewise demanded the settlement 
of questions affecting the status of the knighthood and the 
freeholders (qusesUones stattts). From these and other reasons, 
an increased number of civil actions are now transferred to 
the court (Glanvill, i. c. 8) with the general reservation 
** qtiocUibet placitum de libero teneniento vet feodo potest rex 
trahere in curiam suam, quando vult " (c. 5). After the way 
had once been opened, a flood of such actions streamed to- 
wards the court, which was then opened to them only on 
payment of a fine. A very usual sum was five marks; we 
meet once with one mark for an action brought in respect of 
a hide of land; and then, again, a hundred marks for a suit 
brought for a manor ; £100 for an action between the abbot 
and the citizens of Whitby, etc. Sometimes the King grants 
to persons of rank or to monasteries the privilege that they 
should be prosecuted at no other place but before him or his 
chief justice. Hand in hand with this goes the alteration 
made in the procedure and rules of evidence in the civil action, 
which has been touched upon above, according to which, in 
actions relating to property, and hereditary a^d possessory 
suits, the parties were allowed to choose whether the case 
should be determined by a committee of the lawmen 
(recoffnitio), instead of by the duel. As being a deviation 
from the ordinary law of testimony, this needed a special writ, 
which was issued on payment of a fine, but at first only to 
"well-affected " knights and freeholders. 

This system of itinerant commissioners, employed for such 
diverse purposes, remained for a long time in a state of flue- 
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tuation. Madox has collected the names of the commis- 
sioners of 12-18, 15-17, 20-26 Henry II., which occur in the 
rotulu But it is difBcuIt to obtain a clear view, as for long 
their appointment depended upon momentary needs. But 
the aims of the administration of justice become more and 
more definite, and financial and military ends and objects 
are associated with it in a more and more temporary manner. 
Sometimes we find commissioners who restore order in a 
certain place (justices of oyer and terminer) ; sometimes 
general criminal commissions (justices of gaol delivery) ; 
sometimes special justices of dower, justices of assize ; and 
then again justiciaiii ad omniu placita, otjusticiarii itinerantes 
for general purposes (Bracton, iii. c. 11-18). At the Assize 
of Northampton, 22 Hen. II. (1176), the institution has 
attained a more definite form, by the division of the country 
into six circuits, which even then comprised the same 
counties as to-day. Criminal as well as civil actions were 
assigned to the commissioners ; as also were the superintend- 
ence of the procedure by presentment, the guarding of the 
royal rights on demesnes, escheats, feudal dues, feudal ward- 
ships, etc. This arrangement, although it had been settled 
with the advice of a great assembly of notables, was again 
altered in 25 Henry II., and a new division into districts 
attempted. In the year 1194 new commissions were again 
appointed with an extended employment of juries in civil and 
criminal cases, and with authority to collect the tallages and 
crown dues. Finally, the division into six circuits has lasted 
down to our day ; though for a long time general and special 
commissions, regular commissions, and those appointed 
ex tempore, continued to exist side by side, (a) 



(a) A new epoch is introduced by 
the extraordiDary Assize of North- 
ampton, 1176; at which the counties 
were distributed into six circuits, and 
three justieiarii appointed for each 
circuit. Here evidently a new organi- 
zation was intended, for which it was 
considered once more advisable to obtain 
the assent of the mcliores terrx. Allow- 



ing for all possible expansion of the 
royal sovereign rights, still the insti- 
tution of itinerant commissioners con- 
tained a dangerous innovation upon 
the Leges Eduardi, and the principle 
of obtaining judgment by a judicium 
parium. Palgravo (i. 295) assumes 
(and, for the beginnings of the insti- 
tution, probably rightly enough) tliat 
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The immediate management by the court of such an enor- 
mous amount of business was sure to exercise an important 
influence upon the form of the central government. Hitherto 
the Exchequer had been the only permanent magisterial de- 
partment with organized offices ; aU other national business 
was deliberated upon by informal " conseils" and partly dealt 
with by judicial commissions in the usual forms appointed 



the itinerant justices were onlj com- 
missioned to examine into the facts, 
whilst the judgment was reserved to 
the King at court. Tlie peculiar form 
of Norman court justice had, however, 
brought about in England a submission 
of the parties, which found no parallel 
upon the Continent. A royal special 
commissioner now brought with him 
the authority of the King himself; 
whence an appeal to the C^na RegUj 
that is, to the supreme appointing 
power, was considered useless. Hence 
can be explained how commissioners 
in such early times not only acted as 
expounders of the law, but themselves 
gave judgment, and that (at all events, 
to juage by its results) their sentence 
was oonsidered final. Even in some- 
what early times the commissions of 
justices appointed to pronounce final 
judgment on crimes in the name of 
Curia Begis ran, *^ad audiendum et 
termtTianaum.** If a number of county 
justices were associated with these 
commissions, this was but a reminis- 
cence of the old position of the witan, 
and soon became a formality. The 
same fate befel it that appeared, in 
later times, in the decay of the institu- 
tion of Sohoffen in Germany. But if 
thiscondition of things, whichhadarisen 
from the necessity of justice, was to 
become a permanent political institu- 
tion, it can easily be conceived how 
oven an absolute government deemed 
the assent of the Grown vassals advis- 
able, especially in those days of church 
quarrels. We can perceive, neverthe- 
less, how little the resolutions of such 
assemblies of notables possessed the 
binding force of positive rules of law. 
Within three veari>, at an assembly 
held at Windsor (25 Henrv II.), those 
resolutions were considerably altered, 
although at this assembly only a 
number of prelates and Crown vassals 



are mentioned after the ordinary fashion 
of royal councils (Parry, Parliaments, 
16). The countrv is now divided into 
four circuits, ana the constitution of 
the commissions altered (Fobs, i. 171). 
In later times, we find, as a rule, at 
the head of the list of the itinerant 
justices, such ordinary juriiciarii as 
are at the same time members of the 
bench of the King's court which had 
been established in the meantime. 
Then follow those who were mere justi- 
dm errantes, frequently under-ofiScials* 
who in later times were promoted to 
be regular jutticiarii. Landowners 
and clergy of the county were often 
added to their number, especially where 
it was a question of collecting tallages 
and other impositions (Foss, i 834, 
335). Under John the circuits were 
interrupted for several years, especially 
when the king held circuit in person, 
in which case he was accompanied by 
a few jtutieiarii (Foes, ii. 27). Under 
Henry III., a bishop or an abbot, and 
one or two ordinary jtutieiarii of the 
** bancum " are generallv at the head of 
the oommission ; the others are greater 
or lesser vassals of the Crown, or clergy 
of the oountv (Foss, ii. 191 , 192). In the 
middle of the thirteenth century, the 
law-book of Braoton g^ives us the for- 
mula of a special writ issued for the 
appointment of an itinerant justice: 
" Constituimusvoajustt'tiarium nosirumj 
una cum dilectu et Jidelibus nostris, 
A. B. C. ad itinerandum per comitatum 
W. de amnilmi agsisii etplacitia, tarn 
coronm nostrx quam aliit^ sefiundum 
quod in Brevi noftro de generali tum- 
monitione inde tobis directo p1eHiu$ 
continetur.*' The manner in which the 
new institution of recognitioneB and 
the courts of presentment were com- 
bined with the itinerant justices, has 
been described above. 
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for the purpose. In this informal manner a permanent 
creation arises* 

II. This was the origin of a CTourt of iBlins^S 33(nc|b under 
the general name of Curia Regis — a second permanent official 
body existing side by side with, and to a great extent blended 
with, the Exchequer. The judicial cases reserved for the King, 
which had been in earlier times assigned to the Exchequer 
or a county court, were now as a rule dealt with by itinerant 
commissioners; who might be members of the Exchequer, 
and also might be other prelates and barons, learned in the 
business of the courts, and assisted by under-officials of the 
Exchequer or other clerks. These commissioners found 
themselves on the one hand continually obliged to refer to 
the Exchequer, with which they remained connected on 
account of the fees, fines, escheats, forfeitures, tallages, and 
other financial and military business ; and on the other hand, 
the itinerant justices had numerous cases to determine for 
which they had to frame new maxims as well as principles to 
determine both the procedure and the law which was to be 
applied. Under Henry II. there was instituted for these 
weighty juridical questions a sort of bench or bancum, consist- 
ing, it appears, at first of itinerant justices, and to a certain 
extent identical with the functionaries of the Exchequer. 
The Bummus justiciarius is the head of the Exchequer and 
of the ba7icum, and there existed for a long time a similar 
arrangement to that which still exists in England : viz. various 
magisterial departments composed of the same persons as 
functionaries. The same person can be in his capacity of 
itinerant justice, a justice in Eyre ; as a member of the 
Exchequer staff, be is a baron of the Exchequer ; as a member 
of the King's court he may bo a justice m banco. Hence it is 
difficult to determine the exact year with which the formation 
of a bench of justices began. In any case, the authority we 
possess is a decree of 24 Henry II., according to which five 
commissioners were appointed, '*who shall not journey 
through the land, but shall hear pleas at court.** The busi- 
ness was so distributed that the great mass of it was dis-- 
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charged by the itinerant justices ; but the more important 
cases were dealt with by the judicial bench, that is, either in 
the Exchequer or in the King's court in banco. (2) 

During the second half of the reign of Henry II. we arrive 
at the following definite results : — 

1. A considerable number of persons form a permanent 
body of justices, under the title otjusticiarii, who are so styled 
ojKcially in the royal rescripts. Soon after Henry 11., royal 
patents addressed to the ''Chief Justice and his other justices 
of England " are met with, which formally express the official 
character of the ordinary justiciaries. The chancellor, too, 
acts as justiciary, as do occasionally also all the great officers 
of State, whom we find among the itinerant justices acting as 
heads of the commission. That the clergy, being learned in 
the law and in the discharge of business, are much and con- 
stantly employed, is shown by a list (Foss, i. 161), in which 
occur amongst the chancellors and justiciaries of the period 
the names of five archbishops^ eight bishops, three abbots. 



(2) The oripn of a Court of King's 
Bench is in liKe manner a creation of 
the administrative practice. It first 
appears in the administrative records, 
is then recognized in the law books as 
en existing institution, and is finally 
traced back to common law. The time 
of its origin must be accordingly deter- 
mined by a kind of circumstantial 
evidence, to which the vrotdjustieiarius 
gives us a clue. Formerly every royal 
commissioner was so called, €.q, those 
who were entrusted with the drawing 
up of Domesday Book, the royal 
commissioners in the army, and even 
ship captains (Juatidarii naviqii regis). 
It was not until the time of Henry II. 
that the term received the more special 
meaning of a permanent commUsarius 
for judicial business. Such commis- 
Bioner-justioes were formerly no more 
frequently found than were permanent 
judicial commissions. The $ummu9 
Justiciariw^ too, does not become an 
ordinary officer of the realm until tlie 
time of Henry II. As late as 1165 and 
1177, Hoveden terms the justices ap- 
pointed by the King, quite indefinitely 
^fideUt," **/amiliares^* and ''barones 



eurisB," There certainly existed a closer 
circle of prelates and barons about the 

{)erson of the King, who as being men 
earned in the law were habitually 
employed in the Exchequer and on 
commissions ; but they formed no 
" bench," and had no permanent offices. 
The assizes of Clarendon, that is, the 
year 1164 or 1165, appear here, too, to 
be the turning point. With this date 
begin the regular lists of the itinerant 
justices. The necessity of issuing 
uniform instructions to these commis- 
sioners, and the necessity for a mutual 
communication of, and accounting for 
tbe legal principles to be applied, soon 
led to the formation of a bench, in 
which could be found the necessary 
uniformity in practice. A further clue 
to the date is given by the fees which 
are paid by suitors for license to bring 
their plea before the Curia Regis ; the 
oldest instances of such fines are found 
in the Exchequer rolls, 15 Henry II. 
(Madox, 1. 96, 429). Everything points 
to the period 1165-1179 as that in 
which the Court of King's Bench 
originated. 
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eight archdeaconB, and two royal chaplains. From the time 
of the first formation of the Bench onwards, its members 
appeal: as a higher class of ordinary justiciarii, taking pre- 
cedence of those who are merely justices itinerant ; but the 
latter were afterwards frequently promoted to be ordinary 
members of the Bench, (a) 

2. That at the close of Henry II.'s reign there was a perfect 
system of procedure before justices in banco at the King's 
court, is shown by Glanvill's work. This procedure had 
attained to such a settled and scientific perfection, that an 
established practice of the judicial body must have for some 
time existed. With this King's court, the momentous reforms 
in the procedure of the civil action {recognitio) have been 
associated by Glanvill ; and indeed they were xjonnected by 
him with the same disputes touching possession, ownership, 
and inheritance, that were simultaneously decided in Nor- 
mandy by committees of the vicinetum, committees which had 
already long existed there as customary enquetes. {b) 



(a) The personal accounts have been 
carefully collected in Foss, toIs. i. and 
iL, but a comparatively mixed employ- 
ment of the judges is still continually 
manifest. Thus, for instance, onco 
under Henry II., the chancellor and 
the constable together hold the assizes 
of Kent ; under Richard I. the chief 
justice, Archbishop Hubert, presides 
at the county assize, and his col- 
leagues on the commission deal with 
the placiia cororue, disseizins, inheri- 
tance cases, etc. The royal decree of 
24 Henry II., according to which live 
commissioners are appointed '*qui a 
curia non recederejU,"Dut whose duty 
it is to hear pleas at court (Bened. 
Petr. 266, a.». 1178), contains the 
origin, or at least is an evidence of the 
prior existence of a Bench of Judges. 

(6) For the procedure cf. Glanvill, 
vlL 9. sec. 7; xiii. 15, sec. 6; ii. 6, sec. 
4 ; V. 4 ; Spencc, Equitable Jurisdiction, 
i. 101, 112, 128. ^ince the acceptance 
of ordinary civil suits at court, and the 
allowanoe of a recognitio, are royal 
favours, and since in all cases reserved 
the ruling of the court presupposes a 
personal act of the sovereign, the civil 



action in the curia assumes almost 
the form of a Roman procedure by 
reficript. The plaintiff must sue out a 
writ for this purpose, for which he has 
to apply to the secretary of the King, 
the cnancellor. In the regularly recur- 
ring cases, the writ soon became a 
matter of course, and was to be ob- 
tained from the clerks of the Ex- 
chequer on payment of a fee. The 
initiative writs now became formulx 
actionumj obtained through the inter- 
position of the chancellor as officina 
justicix. Through the association of 
the itinerant justices with the county 
courts, a new ordo judieiorum arose ; 
viz. commencement of the action by 
writ, summons by the sheriff as under- 
o£Qcer of the supreme court, litis con^ 
0»tatiOf and replies according to the 
Norman rules of pleading, in certain 
cases empanelling of a jury {recoanitio), 
which in course of practice became 
extended to a general employment of 
a civil jury. These oldest pleadings 
are printed in the ^* Placitorum Abbre- 
viatio," (1811, folio) more in detail in 
Palgrave, *' Rotuli Curi® Regis," vol. i. 
from 6 Rich. I., vol. ii. I Joh. ; Lond., 
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8. According to an opinion formerly prevalent, a civil 
division for the communia placita separated itself from the 
royal court in banco in Richard the First's reign, so that 
at that early time a double judicial body is said to have 
existed for the hearing of cases, a hancum regis or royal 
court proper, and a bancuin commune. The chief authority for 
this assumption was Coke's preface to his Eighth Eeport, 
which in making this statement contradicts Lord Bacon. 
The careful researches of Foss (ii. 161-179) are, however, 
sufficient to rebut this view, (c) 

In the whole formation of the King's court in banco, we 
must not overlook an original and long enduring connection 
with the Exchequer ; which can be explained by the fact, that 
the Exchequer had long existed as a magisterial department, 
in which the procedure of the central administration had 
become pre-eminently perfected ; as well as by the fact that 
the central government still employed the same persons, in 
varied capacities, sometimes for financial, and sometimes for 
judicial purposes. This continuous connection is shown in 
the following points* 

(i.) The 811 minus justiciarUis was the common president of 
the King's court and of the Exchequer ; and the Exchequer 
as the elder magisterial department remained so closely 
associated with the other, that it was not until centuries later 
that an appeal from the Exchequer was allowed ; whilst the 
bancum regis became, immediately after its origin, the court 
of higher instance for the bancum of the communia placita. 



1835-38. The treatise of Gunder- 
mann, ^ Besitz und Eigenthum in Eng- 
land " (Tiibingen, 1864), gives a nsefui 
dketch of this formulary system. See 
also Bninner, " Entstchnng der Schwn- 
rgerichte." 

(c.) It is conclusive evidence, that 
tlie Uiree passages in Glanvill, which 
speak of the juBticiarii in banco 
residenteB do not say a word about a 
double hancum^ that other testimony 
upon this point is wanting, and also 
that a chain of circumstances speak 
against it. There eiisted, as a matter 



of fact, down to Magna Cbarta, only 
one court in hanco. The proceedings 
before it were described oy Glanvill 
as ** coram justiciariia in hanco renden^ 
tibtu." Expressions, such as *^diem 
habet in banco,'* were from Richard I.'» 
time tolerably frequent ; royal decrees 
were also issued to the ^^juBlitia in 
banco** of to the **justicitB de banco** 
(Foss, ii. 171). The expression bancum 
(bench), to denote the judicial body 
itself, did not, however, become current 
until the following period. 
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(ii.) All great officers, who were ex officio members of the 
Exchequer, and had their representatives there, were accorded 
the same right in the newer King's court. The constable and 
marshal had accordingly representatives of the same name in 
the King's court, and in those courts which arose out of it 
when it became later subdivided. The same right was also 
conceded to those members, when the Exchequer of Jews 
became separated from the chief Exchequer. In like manner 
the office of the hereditary usher became subdivided. 

(iii.) The personal privileges of the officials of the Ex- 
chequer were transferred to the jiisticiarins of the newer 
Eang's court; notably an immunity from the common 
amerciaments of the county and from scutages, and a 
privileged position in using the court tribunal for the settle- 
ment of their actions at law. These exemptions were expressly 
referred to the old privileges of the Exchequer, *^perlibertatem 
sedendi ad scaccariam.*^ 

(iv.) The offices remained to a certain extent common to 
both, as was also the court house. The Great Seal was as a 
rule kept in the treasury of the Exchequer (Foss, ii. 9). The 
King's court properly followed the person of the sovereign, 
but its usual seat, notwithstanding, was with the Exchequer 
in Westminster (Foss, ii. 168). 

(v.) In consequence of the original connection subsisting 
between both departments of justice, the routine of business 
was discharged by clerks from the Exchequer ; that is, ac- 
cording to its older pattern. Hence the unmistakable coin- 
cidence of the rottdi and records of the Curia Regis, with the 
business formularies of the Exchequer. Even after the court 
had in later times become separated, the fines, amerciaments^ 
tallages, aids, and scutages, were in the old fashion still 
accounted for to the Exchequer, by the itinerant justices. 
The old principle *' recordationcm cnrias regis nulli negare licet '* 
(Hen. I. 81, 49, sec. 4), was an original principle of every 
royal central administration, and did not first originate in 
the manner of constitution of the King's court ; both before 
and after it was a rule for the Exchequer also, for which 
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it is incidentally recorded under Edward I. (Madox, ii. 
25).** 

Both departments are still always regarded as an emana- 
tion of the personal government. ^* In curia domini regis 
ipse in propria persona jura decemit'* (Dial, de Scacc, i. c. 4). 
The king, when it pleases him, appears himself as an itinerant 
judge, and presides in person in banco ; instances of this kind, 
until Edward II., have heen collected by Falgrave ; and not 
unfrequently a judgment is postponed on account of the 
King's absence. The whole primitive form of a king's court, 
as we can thus perceive, is as unstable as all new creations 
of administrative practice. With the rise of a judicial body 
the grand period of the professional bureaucracy in England 
had arrived. From Henry the First's day an official nobility 
begins to be formed, by means of which certain lesser vassals 
and clerics attain the rank of greater barons. The clergy 
are still in possession of the Latin official language, but 
side by side with it, the Norman idiom and other technical 
qualifications assert themselves, in which the laity successfully 
compete ; among the latter a class of law jurists raises itself 



** The Exchequer as a financial 
body appears mider Bicliard I. as 
severed from the judicial body of the 
4Juria Begis. It continues to decide 
the legal questions within the financial 
administration, and the King still 
makes use of his right of allowing 
ordinary civil actions to be decided at 
his will, by the harones scaccarii. In 
its principal activity, however, the 
Exchequer is and remains the centre 
of the receipts and disbursements, the 
court of account for the sheriffs and 
other accounting parties. In the Ex- 
chequer the office of sheriff continues 
to be farmed out. Slieriffs, escheators, 
and certain under-oificials, take their 
oath of office in it. In like manner 
from the Exchequer proceeds the 
deposition of individual sheriffs, and 
under Henry III., even a general 
deposition of them all. The taking of 
oaths of fealty, grants of feoffments, 
compromises ad accLccariam^ now 
frequently occur. From the Exchequer 
issues also the summons of the land 



army, addressed to the sheriff. The 
administrating body consists now of 
the chief justice and the barons ; but 
among these the treasurer becomes 
more and more prominent, until, after 
the disappearance of the chief justice, 
he becomes the proper presiding judge. 
Under Henry III. the office of Chan- 
cellor of tlie Exchequer appears to 
have arisen (Maunsell, 18 Henry III., 
ef. Thomas, "Materials," 9, 10); in 
any case, from this time he is mort^ 
fraquently mentioned. From Edward 
I.'s time a treasurer's lieutenant is 
also found. The sittings in the Ex- 
chequer are still held occasionally 
under the personal presidency of the 
King, who at other times gives his 
orders by writing under his private 
seal, or verbally, and quite informally 
by messenger. We shall refer again 
(chaps. 22, 23) in the following period, 
to the position of the chancellor, the 
chancery of the realm, and to the 
system of the rotuli. 



Origin of Estates of the Realm. 285 



to great importance. In spite of mnch jealousy an esprit 
de corps now appears to pervade the great body of eccle- 
siastical and lay officials, who find their common bond of 
union in the Chancery and Exchequer. It was the dignity 
of the profession, and the cultivating influence of their daily 
occupation of administering justice, which enabled, even 
under an absolute government, an honourable judicial class 
to be formed; just as in ancient days, the Roman empire 
developed an honoured juristic body from the professional 
administration of justice. After the establishment of a Bench 
of Judges in the Curia Regis, the one-sided fiscal spirit of 
the Exchequer found a counterpoise under more enlightened 
reigns. In the law book of Glanvill, which was written 
as early as the close of Henry the Second's reign, an un- 
mistakable progress is manifested, not only in the subtle 
technicalities but also in a worthier conception of the royal 
vocation of administering justice. Still more clearly is this 
judicial spirit shown half a century later in Bracton's work, 
with its very liberal views of the royal duties and of the 
power of the laws as being superior to the arbitrary will of 
the King. 

The old shapeless Curia Regis becomes now embodied, for 
the discharge of two chief groups of national business, in 
two regularly constituted official bodies, the King's Court and 
the Exchequer. The transactions in writing between the 
King and these two are conducted by his cabinet council^ 
the chancellor and his clerks. As a member of each de- 
partment, the Eang forms between them a department of his 
own ; one which, as ojfflcina justicisB, regulates the subjects 
of procedure and the actions dependent upon royal writ, both 
of which are assigned by writ to their respective tribunals. 
From the close of Richard the First's reign the chancellor 
keeps his own registers {rotuli cancellarim) which, divided 
into the heads of Charter, Patent, Fine, and Close Rolls, 
have been printed in recent years. 

Side by side with these momentous changes in the adminis- 
tration, are seen the first indications of certain alterations 
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in the constitution^ the importance of which cannot be over- 
estimated. 

III. (fdrfgfn of ^t (iEstate of ffiuater 33aton0. In spite 

of the fully developed sovereign political rights, Henry II. 
found his position less favourable than that of the first three 
Norman kings. The prevailing ideas of every age are deter- 
mined by the immediate past, and this had severely shaken 
the belief in the omnipotence of the kingly power. Stephen, 
as well as his female opponent, had granted a number of 
concessions and submitted to a number of humiliations ; the 
title and the privileges of the royal dynasty had been for 
twenty years discussed in every cottage. After such events 
Henry II. did not find it an easy task to restore the old 
form of government. With the far-seeing shrewdness of 
his race, he contrived to find first an able bureaucracy that 
was subservient to him personally, in order to restore the 
surviving administrative organization. The mass of the 
Saxon population was won over by exercising sharp sur- 
veillance over the sheriflFs, by protection afforded to tenants 
against the arbitrary imposition of tallages by the landowners, 
by concessions made to the towns, by a universal extension 
of legal protection, and by certain restrictions on duelling. 
The somewhat milder enforcement of the forest laws and the 
feudal dues, as well as the strict regularity of the whole 
administration, were acceptable to all classes. 

But the relation between Church and State had become the 
most strained of aU. During the time of sword law, the 
privileged jurisdiction of the clergy had been expanded in 
a manner which was in direct opposition to the uniform 
system of the Anglo-Norman political government. Henry 
II. was no less determined to assert his sovereign supremacy, 
than was his ambitious primate, Thomas Becket, to enforce 
the new principles of the century on behalf of the supremacy 
of the Church. The ecclesiastical disorders now form the 
turning-point, at which the King found it advisable to pro- 
ceed only with the express sanction of the Crown vassals. 
He did this, as has been explained above (Chapter XY.), 
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Biinply by summoning to extraordinary court days the more 
distinguished prelates and barons to discuss with them im- 
portant measures touching spiritual jurisdiction. The first 
step in this direction was, that in January, 1164, the King 
laid before them the sixteen Articles of Clarendon, touching 
the submission of the ecclesiastical body to the royal feudal 
and judicial control, and that he had these articles recognized, 
confirmed, and finally attested, by the greater barons and 
the bishops. Thus the innate national idea of the highest 
legislative power, " consensti meliorum terras^'* awoke to a new 
life. As the opposition of the Archbishop still continued, 
the King soon after summoned not an ordinary judicial com- 
mission, but for the first time the collective body of the 
great prelates and barons, in order, by formal judicial 
sentence, to declare the primate of the realm guilty, and in 
" miser icardia regis,'* The idea of an administration of 
justice by the " King in the national assembly,'' is thus re- 
vived, t 

The unfortunate course of the ecclesiastical controversy 
caused extraordinary court days to be summoned more than 
once, at which, in addition to ecclesiastical questions, im- 
portant reforms of the temporal jurisdiction were put forward 
for discussion, deliberation, and approval. In these the 
question was one of fundamental departures from the 
jiuliciuvi parium, and from the Norman judicial custom of 
the duel ; a question of principles already enforced in practice, 
but for which the assent of the vassals of the Crown seemed 



t The state of ecclesiastical affairs 
la the half century from 1164-1214, 
undoubtedly prepared the beginnings 
of a new constitution of estates of the 
realm. Though the encroachments of 
the spiritual councils under Stephen 
formed no recognized precedents, yet 
it became involuntarily recognized that 
ecclesiastical affairs could not be finally 
ordered by the sole authority of the 
King ; that the Church represented a 
political system standing on its own 
rij^hts; and that the English Church 
fonued an inseparable brandi of a 
universal Catliolic Church of which 



tiie King of England was not the sole 
head. To put an end to this state of 
affairs, Henry II. decided to summon 
the extraordinary assizes at Clarendon 
and Northampton in 1164, to consist 
of the collective body of great barons 
of the realm, all the bishops, and the 
most distinguished abbots, all of 
whom emerged from the great mass of 
tenentes^ as an united body. The name 
*' assize," which is henceforward used 
by historians as well as by legal writers, 
indicates the beginning of a new con- 
ception, which is the first step towards 
legislative parliaments. 
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to be advisable, in order to convert decided departures from 
the legal usage of both nations into permanent national 
institutions. Seeing that it was vitally important for the 
King to obtain the vassals' sanction in the ecclesiastical con- 
troversy, Henry was obliged to make those measures which 
were essentially necessary for the times more acceptable, 
by requesting the assent of his Crown vassals, a step which 
is always popular at the first beginning of a political con- 
stitution. The King also does not disdain, as in the Anglo- 
Saxon period, to proclaim once again, with the advice of his 
Witan, the " King's peace ; " this was published in the Assize 
of Clarendon with the addition, " qtiam dominus rex Henricus 
consilio archiepiscoporum et episcoportim et abbatum cseteriimque 
baronum stumim constituit" (Palgrave, i. 257). In this 
direction two innovations are conspicuous, in which the 
national fundamental idea of the legislative power is revived. 

1. In place of the informal councils, the collective body 
of the great prelates, the earls, and great barons were sum- 
moned ; in the resolutions of the council itself, this " con- 
sUium archiepiscoporum, episcoporum, abbatum, comitum et 
baronum^ {optimatum procerum) " is expressly mentioned ; and 
at Becket's condemnation, this assembly acts as a peers' 
court in the form of a great feudal curia, and no longer as 
a judicial commission appointed by royal supreme power. 

2. To take part in the most momentous resolutions on 
one of these two occasions, there were also invited a number 
of smaller Crown vassals. To the Assize of Northampton 
(1176), the milites et homines regis, were summoned in 
addition to the barones ; or, according to other accounts, 
also the Vicecomites and barones secundm dignitatis.^'f 



tt The necessity of attaching the 
temporal Tassals to the King's cause 
by concessions, caused Henry in those 
twelve critical years, to take counsel 
with his assemblies of notables touch- 
ing other points of the temporal juris- 
diction, which produced a material 
alteration in the customary legal system 
(lex terra). The Assize of Clarendon 
(1166) on the subject of maintaining 



the public peace (Palgrave, " Common- 
wealth," 1. 267, ii. 178; "Select 
Charters," p. 143), recognized im- 
portant institutions which had sprung 
up from the practice of the courts of 
law and of police. According to the 
King's idea, these were only deliber- 
ative estates, and were certainly not 
intended to be prejudicial to his 
sovereign rights. It was believed that 
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In connection with these events, a distinction between 
barones majores and minores is first conspicuous in a solemn 
political act ; and this distinction has until the present time 
continued to form the subject of lively controversy. The 
word "6aro" originally denoted a man (baron and feme, 
barones civitatis London, court baron, baron to the Cinque Ports). 
After the Conquest it gradually usurped the place of the 
Anglo-Saxon title of Thane, apparently in order, like the 
Latin homo, to express the feudal dependence of the " men " 
upon the King. In comparatively early times, by barones 
were pre-eminently meant the barones regis ; that is, the 
tenentes in capite, who from the first were divided according 
to the amount of their property, into greater feudatories and 
lesser Grown vassals. Thus property qualification becomes 
again connected with political institutions. Barones majores 
and minores had for a long period been distinguished in 
the feudal militia. All such as led divisions of their own, 
were regarded as bannerets or officers in the feudal army. 
On the Continent, fifty milites, or at least twenty-five, were 
reckoned to one banneret ; in England, in proportion to the 
smaller scale of enfeoffments, a smaller number appears to 
have formed the unit of the constabvlaria. In the active 
army, the King certainly appointed the commanders, but it 
was inevitable that the greater vassals, who by virtue of 
their feudal possessions had to furnish whole constabvlaria, 
should regard themselves as entitled by birth to be officers 
{seigneurs) of the feudal militia. 



if the magiiaies of the land had once 
declared their assent to an institution 
called for by the times, the matter was 
set at rest by the new institutinn 
having obtained a recognition of its 
legality. This conception the political 
government adhered to for a whole 
century. After 1 176, we hear no more 
of assizes under Henry II., nor of any 
under Richard Coeur-de-Lion. It is 
not until 5 John that a royal decree 
is mentioned (Patent Rolls, 5 Job.) 
which regulated the '* assize of bread/' 
** commwni condlio baronum nottrorumy 

VOL. I. 



It may be that it was necessary to con- 
nect the regulation of the prices of 
provisions (as being a measure of vital 
interest to the nfttional life) with due 
formality with the Assisa de pace ser- 
vanda under Henry II. It is not ap- 
parent that any general assembly was 
convoked at this time (25th April, 
1 204) (vide Selden, " Titles of Honour," 
735); it appears rather that only an 
ordinary council was held, whose 
assent it was found advisable to 
mention at the promulgation of the 
measure. 

U 
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From the first, the distinction between barones majores and 
minores was known in the Exchequer. Reliefs, wardships, 
and marriages of the great feudatories formed the principal 
items in the financial administration. Whilst those of the 
single knight's fee were fixed at a hundred shillings, those 
of the greater lorddhips were not until later times fixed at 
a hundred marks; and in this respect we often find a dis- 
pute, as to whether the relevium of a fief is to be calculated 
on the fief as a barony, or separately on the single fiefs. 
In computing the amerciaments again, the greatest feuda- 
tories are more highly taxed; on which account certain 
Grown vassals appeal against their rating as *' barons," on 
the ground that they only possess single fiefs. A notable 
example of this is the case of the Abbot of Croyland (19 
Edw. II.). 

From the earliest times barones majores and minores were 
distinguished at court. Of course it was only magnates who 
were able to attend the gorgeous assemblies with a retinue. 
To them by custom an express invitation was issued, and 
by custom they were treated with much greater distinction 
than the knight without attendants. 

For the same reason there had long existed in the popular 
mind and in the language of common life, barones majores, 
and barones minores. 

We can easily understand from this condition of things, 
that contemporary writers make use of the expressions 
** barones majores et minores,*' in such a manner that a later 
age was led to conceive of the diflference thus drawn as a 
distinction in rank, which,, however, viewed by the light of 
the law, does not in reality exist. A diflference in rank would 
presuppose that the great estates were held by a special tenure 
in a different manner from the simple knights* fees, but in the 
great register of the fiefs made in the time of Henry III. and 
Edward I., and which was printed in 1807, under the name 
of Testa de Neville, the terms honors, baronse, and fetida 
are used in such confusion that a definite and legal distinc- 
tion manifestly does not exist. The expert who wrote under 
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Henry VI. his treatise tipon feudal tenures (Littleton on 
Tenures), upon which the later works of Coke and Blackstone 
are based, knows no distinction between tenure by barony 
and tenure by knight's service ; and this legal authority is 
sufficient to determine the question.* Just as little were the 
greater and lesser Grown vassals distinguished by their family 
designations. The greatest feudatories are sometimes only 
denoted by a Christian name, and sometimes by a family 
name, with or without the prefix '' de " ; the same is the case 
with the lesser vassals of the Grown, and also with the 
under-vassals. In a few families (Baro Stafford, Baro de 
Greystock) the word **baro*' becomes customary for well- 
known reasons, yet this is not peculiar to the greater vassals. 
These circumstances induced the Committee of the Upper 
House when examining into the question of the peers' dignity, 
to allow that an '' estate of the realm" did not exist before the 
time of Magna Charta. The actual and social difference was 
still no legal one, not legal from the point of view of public 
law, because no cour de baronie existed ; not legal from the 
point of view of private law, because greater as well as lesser 
tenentes in capite have equal rights of tenure. 

Notwithstanding that the state of the kingdom had repeat- 
edly compelled Henry II. to accord to the most conspicuous 
spiritual and temporal vassals a voice in legislating, yet it is 



* In the relations of private law no 
difference oould anywhere be found 
between a knight's fee and a barony. 
All the incidental distinctions only rest 
npon the administrative practice ; and 
even in the Treasury records it took a 
long time before the various amounts 
of the rdevia led to a fixed distinction; 
as in the Eot 9, Henr. III., *'Per in- 
qiii$Uionemy quam Rex prascepit fieri, 
idem Walterus tenuit de Jtege in capite 
jfer/oedum militis, et nonper baroniam ** 
(Madox, i. pp. 318, 681, where we also 
find other instances of the use of** baro- 
nia " and '* honor " for those possessions 
which pay the great relevium of a 
hundred marks in a round sum). The 
manner in which the ** Dialogue de 
Scaceario** (ii. cap. 10) spetiks of 
** haronisB majoree et mincfrea " proves 



that even in the practice of the Ex- 
chequer as it was in those days, there 
existed as yet no fixed terminology. 
The law book of Braoton (ii. p. 39, sec. 
6) is the first to testify that in those 
days the tribunals began in certain 
particulars to disting^i^ between *' bo- 
ronia ** and " vaaoria " ; ** quod dieeiwr 
de haronia non est obtervandum in v^- 
toria, vel aliie minorHnu feodis quam 
baronia, quia caput non habent tieui 
baronia" But this conception only 
dates from the middle of the thirteenth 
century. It was not until Henry III.'s 
reign, after Magna Charta and a multi- 
tude of other precedents, that the 
popular tongue began to speak of the 
"baronage" as the sum total of all 
the greater Crown vassals (Parry, 
"Parliaments," xi.). 
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clear that the King in convoking the notables had just as 
much freedom of action as he had in originating all the 
consilia optimatum. The summons was issued on the ground 
of personal confidence, and especially to such as were already 
honoured with important confidential offices, it was issued in 
accordance with the custom of the court, which had always 
honoured certain great vassals with a personal invitation 
(writ), and it was issued on the basis of the size of their 
estates, which was known in the Exchequer, and with regard 
to the distance at which their places of residence lay, of course 
paying due regard to their personal standing and the opinion 
of their compeers. And accordingly these conventions were 
not '^ feudal parliaments," but only great councils of notables, 
and for that reason they cease, and disappear for more than 
a generation. 

As to the form and effect of such a summons, nothing 
was definitely settled in this period. But there were prece- 
dents extant, cases in which the King had taken the opinion 
of his vassals " super arduis negotiis regniy'* and had obtained 
their assent. It this assent was proper in the eyes of the 
King, it appeared still more proper in the eyes of the vassals. 
For resolutions of this kind the denotation "a«ma," bor- 
rowed from the feudal curias of the Continent, is used ; and 
even the law book of Glanvill, in dealing with material altera- 
tions made in the legal and judicial constitution, lays stress 
upon the question whether they had been brought about by 
an assisa generalis or not. The monarchy in these convoca- 
tions had pursued merely temporary aims ; but for the first 
time for many long years the great barons had again assembled 
in the political councils. The historians speak again of the 
King as " ctmi princvpihus suis de statu regni et de pace confir- 
manda tractans" The rights of the estates of the realm had 
once more attained a definite form, and on this account the court 
days of Henry II. were important precedents and of consider- 
able moment in the events which led to Magna Gharta, and 
also as one of the bases of the later pailiamentary law.'H^ 

ttt The impediment to progress in the natnre of the Grown vassaUage 
this direction lay at this time stiU in itself, which, consisting as it did of 
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huodreds of small feudal poseessors, 
did not contain the element of a poli- 
tical peerage. This diflBculty increased 
jnst in the times of the Cmsades by 
reason of the numerous alienations of 
single knights'-fees and smaller parcels 
of land ; so much so ti>at we now meet 
with tenentes in capita in possession 
of one-twentieth, one-hundredth, or 
one three-hundredth of a knight's fee. 
As it was impossible to draw a sharp 
line between the greater and lesser 
Tassals, only the form of the royal 
summons remained wherewith to form 
an assembly of notables capable of 
legislating. If this summons was 
wanting, there was an end of the great 
court days. And thns it came to pass ; 
the Assizes of Clarendon and North- 
ampton were not repeated for a whole 
generation. — In modem times the 
critical theme of harones majoret and 
minores has been again treated of iu 



detail by Hallam («' Middle Ages"), 
and wltn much caution in the Peers' 
Report (iii. 87, 97, «eg., 109, $eq. 
254). If in the latter we are forced to 
acknowledge that the summons to a 
consilium regis at this period was ez- 
clusiyely dependent upon an act of the 
sovereign, this negatives the idea of 
an ** estate of the realm" consisting of 
Grown vassals, since the choice among 
hundreds was entirely dependent upon 
royal writ. The English nobility itself 
would be brought into difficulties by 
the confused idea that every vassal of 
the Crown in the Norman Vuria Regis 
was entitled to a seat; for the claims 
to a seat in the present House of Peers 
would have been innumerable if every 
descendant of a possessor of three or 
four hides, who at one time or other 
had belonged to the tenenies in capiie, 
could lay claim to baronage by tenure. 
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CHAPTER XVIII. 
jnafina OTIbarta. 

After the rule of Henry 11., which was energetic, though in 
its latter years full of vicissitudes, comes Richard Coeur-de- 
Lion, adventurous and aimless, but a faithful reflex of the 
times in which he lived, and accordingly popular. The 
regency, appointed for the time of his crusade, soon came 
into conflict with the great barons and with the King's 
brother John. During the absence of the King, England 
again saw one party of the barons in feud with another 
discontented faction. With his return from captivity the 
personal rule of the King is restored, and he now holds a 
court day (colloquium) after the old fashion, sits in judgment 
upon his brother John and upon a bishop, imposes a hide- 
tax of two shillings upon every hide of land ; but, engaged 
in unceasing feuds upon the Continent, loses his life at a 
siege. The absence of this knight-errant from English soil, 
which was, with the exception of a few months, continuous, 
proved extremely beneficial, in so far as it rendered the con- 
tinuance of an organized internal government possible. 

The reign of John which followed appears again to unite in 
itself the worst qualities of the Norman system. This King, 
who had already proved a faithless son and treacherous 
brother, forfeited by the murder of his nephew Arthur his 
French fiefs, and thus brought about the separation of Nor- 
mandy from England. He involved himself in a struggle 
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with the papacy, and concluded it by a humiliating submission. 
In his government of the realm he was still more aimless 
than Bi<shardy harsher and more avaricious than any of his 
predecessors ; he estranged all classes of the people succes- 
sively by cowardice and cruelty, by greed and arbitrariness. 
At length he brought about a crisis in which all elements of 
opposition against absolutism leagued themselves together 
and took action in common. 

First and foremost among these opposing forces stood the 
Church, which even under Henry II. had asserted itself as a 
power equal with the monarchy. The time had arrived when 
Innocent III., in the zenith of his might, at the Lateran 
Council (1215) proclaimed the Church as the universal 
monarchy. In his rupture with this power John brought 
matters to such a pass, that the Bull of excommunication 
was proclaimed to his face, and his deposition from royal 
dignity, and the absolution of his subjects from their oath of 
allegiance were published upon English soil. 

But among the temporal vassals also much had been 
changed since the Conquest. Since the Crusades the con- 
sciousness of the dignity of the military profession had 
mightily increased. The strength of the heavy-armed war- 
riors had for generations decided every conflict; all the 
power of princes now primarily depended upon the number 
of such warriors. The equal balance of conditions through- 
out the whole of Christendom, and the sanction of the 
Church, had created an esprit de carps, which under the walls 
of Jerusalem had formed for itself an universal code of 
honour, which even princes could not refuse to acknowledge, 
and which found in tournaments and social customs further 
support and expression. Whilst therefore the barony and 
knighthood began to feel themselves a unity, they were 
bitterly aggrieved by the arbitrary imposition of scutages 
and income taxes; and now, too, when in the Exchequer and 
in the government of the country bailiffs the prosaic system 
of amerciaments and fines had reached its climax, John, as 
the guardian of orphans, dealt with his feudal wards with 
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unheard-of injustice, and regarded the wives and daughters 
of his greater vassals as objects for his licentious desires. 

In the towns of England also, as well as amongst the 
freeholders, much had in the course of time been altered. 
The extension of the feudal law, with its rigid rules of inalien- 
ability and primogeniture, to the whole landed property, had 
in its very excess become an unnatural system, in opposition 
to which the natural laws of political economy and family 
life tacitly asserted their rights. By the circuitous path of 
royal licence on payment of a fine the alienation and partition 
of feudal estates had to a considerable extent been resumed. 
Marriage and decease^ inheritance by daughters in equal 
shares, escheat and regrant in smaller divisions, subinfeuda- 
tion, and even direct selling in parcels (which was done by 
the vassals on embarking for crusades, and was favoured by 
the Crown) had brought about new estates of freehold in 
land. Mercantile and commercial business, promoted by the 
crusades, which had exercised a most beneficial influence 
upon the cities and boroughs, had, after the time of Bichard 
I., raised a considerable number of English towns to a high 
degree of independence. This class also, in spite of its innate 
loyalty, was in a humour to make common cause with the 
spiritual and temporal Grown vassals against despotism.* 



* The events of the origin of Magna 
Gharta have been portrayed by histo- 
rians with justifiable predilection. 
(Cf. Lappenberg-Pauli, iii. 293-487.) 
For the purpose of this description 
it is important to consider the rela- 
tionship lietween the powers who 
league together in the act of June 15th, 
1215, against the monarchy; and the 
shifting of which in the following half- 
century brought about such a marvel- 
lous change in their positions. The 
counterforce of the Church was at this 
time the most imposing as well as the 
most stable. Archbishop Stephen 
Langton himself, in spite of his pro- 
motion by tlie Pope, strongly impres^sed 
by the popular feeling, not only under- 
took for a time the conduct of the 
movement, but remained staunch to 
the right cause, and may with jubtice 



be considered a patriot. But imme- 
diately after success had been gained, 
the imperious behaviour of the Curia 
towards the barons reminded the nation 
only too sensibly that a spiritual abso- 
lutism existed side by side with the 
temporal. Among the Crown vassals 
of this period the majority had only 
risen to importance under Henry II., 
and owed their influential position to 
the newer system of political adminis- 
tration. At the head of the armed 
opposition stood pre-eminently the 
northern barons. In the framing of 
Magna Charta, the school of the official 
nobility formed under Henry H. is 
recognizable. All pnrties of the then 
existing nobility apparently took very 
slight interest in the possession of 
Normandy; for the re-conquciit of 
which no efforts ever appear to have 
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But it was, above all, the blending of the Franco-Norman 
and the Anglo-Saxon nationalities, by this time complete, 
which had imperceptibly undermined the foundations of abso- 
lutism. For five generations they had now lived together 
under one Church, one kingdom, one administrative system, 
enjoying peace in common, and suffering equal oppression. 
The period of sword law under Stephen, and still more the 
ecclesiastical controversy with Thomas Becket, had at times 
elevated other antagonism above the national dissension. 
Parochial and family life had made intermarriage between 
the Angli and FrancigensB a daily occurrence. Under the 
strong political and ecclesiastical power a new insular national 
culture became matured, which through the separation of 
Normandy from England developed its own characteristics. 
In this new creation the Saxon element predominated, not 
merely in numbers, but in those peculiar attributes of character 
which the Anglo-Saxons retained unchanged in their family 
life, their manners, and their language. The sober, moral 
earnestness of this family life, in contact with the brilliant 
and volatile nature of the Franks, proved the stronger of the 
two elements ; and finally in Church and State, in the com- 
munity, and in the family, assimilated to itself the Frankish 
character until, in spite of a continuing difference in language 
and in class ideas, it became once more predominant in the 
nation. The greater portion of the powerful classes in the 
country were indeed still by name and descent FrancigenaB ; 
but with each successive generation, the population of the 
British Isles became more and more consolidated into the form 
of a nation Germanic in character.** 



been made. The powers of reeistanoe 
displayed by the Crown yassals cer- 
tainly seem to have been strengthened 
by the spirit of knighthood, and by 
the sympathies of the under-vasbals 
and freeholders. But custom knew no 
other than a royal authority in the 
feudal militia, and that body easily 
became disorganized under a marshal 
of their own choosing. Tiie scattered 
position of the military fiefs, and 
above all the want of financial means, 



rendered a lasting resistance imprac- 
ticable. Hence can be explained why 
tiie barons, after a few months' struggle, 
were no match for the financial power 
of the King, with his paid soldiery 
and garrison troops. The increasing 
importance of the freeholders and 
cities has been already adequately 
estimated by Spelman " on Parlia- 
ments " (c/. Peers* Report, i. pp. 32, 35, 
and below, cap. xix.). 
** The most significant new basis 
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It is these elements that are comprehended in the world- 
renowned events of the 16th June, 1216, which, under the 
name of " Magna Charta," are rightly regarded as completing 
the foundation of the English constitution. From the moment 
when John in his ecclesiastical dispute had collected together 
the whole military array of his realm to oppose the King of 
France, the consciousness of their relation to this monarchy 



is doubtless the reconciliation of the 
national antipathies, to which the often 
quoted testimony of the *' Dialogus de 
Dcaccario" refers: ^^Jamcohabitantibua 
AnglicU et Normannis et aUertUrum 
ttxorea ducentibus vd nvbentihuSy sic 
permixtm Bunt nationeSf ut vix discemi 
possit hodiey qfiis Anglus quU Nor- 
mannits sit genere" Although in 
former times the national contrast of the 
Franco-Norman and English nation- 
alities was perhaps overrated, yet the 
recent researches of Freeman (vol. v. 
Appendix W) perhaps, on the other 
hand, go too far in weakening and 
underrating the national contrast. 
'* What Englishmen suffered from was 
mainly that irregular often undesigned 
oppression, which must take place 
when the laws of a conquered people 
are administered by their conquerors " 
(Freeman, iv. p. 14). " The success 
of William's invasion was a distinct 
triumph of one language, one mode 
of warfare, of one social and political 
system over another" (Freeman, iv. p. 
17). The point of view insisted upon 
by Stubbs is correct, that the Norman 
monarchy, with laudable consistency, 
upheld the legal equality of the two 
nations, and that the pressure of the 
Norman nationality was principally 
owing to the Normans having taken 
possession of the high offices in the 
State and the great landed properties. 
The national contrast is crossed by 
this social one, but the national anti- 
pathies in consequence were rather 
embittered than mollified. A deeply 
rooted national dissension is proved 
not only by credible historical evidence, 
but above all by the uniform bearing 
of the Anglo-Saxon population at every 
attempt at insurrection by Norman 
great vassals ; it is evidenced also by 
the decomposition of the constitution 
of the counties, which was every- 



where visible, owing to internal dis- 
sensions, that could only be rooted in 
the national element. Absolutism wad 
founded on these dissensions alone, 
and that it bad taken root there is 
shown by the stability of the tendency 
to freedom from the moment of the 
blending of nationalities. In spite of 
all changes which the positions of 
power and party underwent in the 
following generations, this progress 
remained irrevocable ; it consolidated 
itself in each successive generation, 
and triumphantly led the emancipa- 
tion of the estates to further victories, 
up to the close of the Middle Ages. 
But in this blending the Germanic 
element had become the preponderating 
one, just as Magna Charta did not 
arise from the Franco-Norman, but 
from this national spirit. It was 
finally the toughness of the Saxon 
nationality which saved England's 
freedom. Whilst on the Continent 
Bomans and Brtmanized Celts crowded 
to the courts of the magnates, the Saxon 
Thanes and peasants remained apart 
during these hard times, and shut 
themselves within their fortified farm- 
houses. Whilst the adaptive Scandi- 
navian Normans in their settlements 
in Normandy had, after a few genera- 
tions, como to use the language of their 
wives, and had become Frankish in 
manners and customs, in England the 
Norman element which had become 
French had not, in spite of the position 
of the ruling class which it had held 
for centuries, been able to introduce 
one-tenth of its foreign words into the 
EuglLih tongue as it is spoken to-day, 
or more than three words into the 
English Lord's Prayer (Hickes, The- 
saur., Pref., p. vi.). Finally, it was 
the qualities in character which 
decided the issue in the question of 
nationality. 
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awoke in the breasts of the people. The papal legate had 
laid before the King proofs of the understanding subsisting 
between the barons and King Philip, and had thus in the 
first instance procured the humiliating submission of John 
to the papal throne, which threw the country into greater 
agitation than the interdict. At the meeting of the mag- 
nates in St. Paul's on the 25th August, 1218, a confederacy 
was formed, which, supported by a great proportion of the 
prelates, advanced slowly in its claims against the Crown. 
It was not until towards Easter, 1215, that an army collected 
at Stamford, consisting of two thousand knights, with a 
numerous following on horse and on foot, amongst whom 
were some great feudatories, but especially younger sons of 
the first families in the land. They chose Robert Fitzwaltcr 
as Marshal of the " army of God and of the Holy Church,'* • 
obtained release from their oath of fealty from the canons of 
Durham on the 5th of May, but only succeeded in gaining a 
firm footing against the King and his garrison troops when, 
in league with the citizens of London, they had won that 
great fortified place. In this crisis negotiations for peace 
are made upon the meadows of Eunnymede (15th to 19th 
June, 1215), in which the King, with his small retinue upon 
the one side, and the rebellious barons in full martial array 
upon the other, treat together, the Earl of Pembroke acting 
as mediator. The barons (perhaps Archbishop Langton 
himself) had originally drawn up in formal articles the griev- 
ances of the country, articles which, revised and completed, 
were recognized by the King by the aflBxing of his great seal, 
and being then formally issued, were raised to a royal 
charter.*** 



♦♦♦ The authentic veraions of and 
legal treatisea upon Magna Charta 
have not been prepared Yiiih quite 
that care which would have been ex- 
pected from the importance of the sub- 
ject. Jurisprudence, which is always 
slow in dealing with political questions, 
paid for a long time out little attention 
to the charter. The law books of 
Bracton, Britten, and Fleta scarcely 



touch upon it incidentally; its prac- 
tical judicial effect demanded a pre- 
yious specialization through the lonf? 
series of Acts of Parliament which 
have proceeded from its fundamental 
principles. It was not until after the 
days of the Stuarts that the Foience 
of jurisprudence did justice to Magna 
Charta, more especially in the restora- 
tion of the authentic text. The ori- 
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Magna Gharta leads us back to the details of the Norman 
administrative law^ so that the sketch I have hitherto given 
will also serve as a commentary to it. To begin with, 
however, the relations subsisting with the Church must be 
especially remarked. Only in close alliance with the English 
prelates were the barons able to wage war against the 
monarchy. The charter granted in former days touching 
the freedom of ecclesiastical elections (p. 240) was ac- 
cordingly confirmed, and was to be faithfully adhered to. 
The "separation" of Church and State was still popular, 
as being opposed to absolutism; and neither the baronial 
class nor the English population thought of interfering with 
the position the Church had now attained. The articles 
of Magna Charta accordingly only lay down legal limitations 
of the secular authority as to which the order in which 
we have hitherto considered them appears applicable and 
convenient. 



ginal document has been described by 
Blackutone ("The Great Charter," pp. 
ZY., zvi). It is preserved in the 
British Museum (cf. Leppenberg- 
Pauli, iii. 424). Of the copies which 
were circulated by the barons ouly 
two have been found by the Record 
Commission, at Lincoln and at t^alis- 
bury ; the first is taken for the text in 
Rymer, i. 131, and in the ^* Statutes of 
the Realm,*' i. 7 (Lappenberg-Pauli, iii. 
436). Of the treatises three may per- 
haps be particularly meutioned : — 

(i.) Blackstone, ''The Great Char- 
ter" (Oxford, 1759 fol.), in which the 
course of the editions and the confirma- 
tions until the end of Edward I.'s reign 
are described with critical care. Then 
follows the reprint of the thirty-nine 
articles, upon which Magna Charta 
was based (pp. 1-9; ; then the correct 
text of the charter drawn up in sixty- 
three articles, 15th June, 1215 (pp. 
10-24). To these ure added the more 
important later versions, especially 
Magna Charta, a.d. 1217, 9 Henry III. 

(ii.) A legal commentary is given 
by Coke (Inst., ii. pp. 1-78) on the 
articles of the charter as contained in 
the version of 9 Henry UI. Some 
serviceable additions are contained 



in Barrington's " Observations on the 
more Ancient Statutes, from Magna 
Charta to 21 James L" (5th edition, 
1796). 

(iii.) An excellent reprint, now 
reskdily accessible, is given by Stubbs 
in his ** Select Charters," consisting 
of the draft made by the barons (p. 
289), the first version (p. 296), and 
the later alterations in the text under 
Henry III. (pp. 339, 344, 353, 866, 
377). 

In the ordinary editions of the 
" English Parliamentary Statutes," 
Magna Charta is only given in its 
later form (9 Henry HI.). The offi- 
cial edition of the ** Statutes of the 
Realm," which was issued by the Record 
Commission, gives the original docu- 
ments; the most important of them with 
the addition of a faC'SimUe. The ar- 
rangement which is appended follows 
the development of the Sovereign 
rights, but in detail the sequence of 
the articles. An arrangement of the 
articles according to ranks and classes 
for which they were framed is given 
by David Rowland (^* Manual of the 
English Constitution," London, 1859, 
pp. 50-60). 
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I. The first group of articles deals with the legal Itmftattons 
of tj^e feutial mditatp potoer, principally viewed from the 
financial side ; touching wardship, marriage, and the amount 
of reliefs and aids. Herein the ancient right of the Grown 

I was recognized, but an unfair interpretation of it for fiscal 

purposes, and excessive claims, were prevented by a reduction 
to fixed payments. The relevium of the estate of a comes was 
fixed at £100 in silver, that of a Grown vassal at 100 marks 
in silver, and that of the single knight's fee at 100 shillings 
(Art. 2). The feudal guardian of minors is to have his proper 
income and services; he is not to lay waste the lands, but 
rather to keep them in condition (5, 6). Feudal heirs are 
to be married suitably to their rank (7). The widow is to 
have her dower, and must not be compelled to marry again 
(8, 9). Arts. 12 and 14 (dealt with below, V.) relate to the 
imposition of scutagia and atucUia. No mesne lord is to be 
allowed the right of taking other auxilia from his under-vassals 
than a proper aid in the three ancient customary cases (15). 
No one shall be constrained by distraint to do more services 
for a knight's fee or another free fee than he was bound to 
do formerly (16). No governor of a castle shall compel a 
knight to pay money for the castle guard, if he performs it in 
his own person, etc. (29). Moreover, all these regulations 
are to be recognized by the feudal lords as binding on them 
with regard to their men (Art. 60); *' Omnes autem istas 
consuetvdines predictm et libertates, quas nos concessimus in 
regno nostro tenendae, qimntum ad nos pertinet erga nostros, 
omnes de regno nostro tarn clerici quam laid observent quantum 
ad se pertinet erga suos.'* A great portion of these feudal 
articles is in accordance with the old promises of the charter 
of Henry I., but differs from the latter in its much more 
determinate framing, and providing for the sub-vassals, and 

J for proper execution. (1) 

(1) Legal limUatioM of {he feudal per eommune eon$ilium regni nottrtj 

mUiiary power are espeoiiilly contained niet ad corpus nostrum redimendum 

in the articles 2-8, 12, 14, 15, 16, 26, et primoaenitum filium nostrum milUem 

29, 43, 60; **Ntdlum soulagium vel faciendum et adfiliam nostrum primo' 

auxUium ponaiitr in regno nostro, nisi genitam semel maritandam, et ad hoe 
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II. 'Eegal Hmitattons of ^z fuliicial potott. (i.) Concerning 
civU justice : the hearing of ordinary ciyil actions shall €10 
longer follow the royal court, hut shall be held in some 
certain place (Art. 17). The civil assizes shall be held once 
a year in every county by itinerant justices (18, 19). None 
are to be Sip^omted jusiiciarii, county and local justices, who 
are not versed in the law of the country, and willing to duly 
observe the same (45). The arbitrary and disproportionate 
fees exacted for judicial proceedings are to cease: "nuUi 
vendemiLS, nvUi negabimvs aut differemus rectum vel justitiam " 
(40) ; and as a fact, from that time the great fines derived 
from actions, and the sums paid for stay of judgment dis- 
appear from the Exchequer accounts. (ii.) Concerning 
criminal justice: no Vicecomes, no constable of a castle, or 
local bailiff of the King, shall from this time forward exercise 
in his own right criminal jurisdiction and decide placita coronsB 
(24) ; it is manifest again from this how popular the cen- 
tralization of justice at the expense of the county and town 
bailiffs had become. 

But the most essential clause, which also relates to legal 
procedure, is the fundamental article 89 : '' NvRus liber homo 
capiatur, vel imprisonetur aut dissaisiatur aut utlagetur aut 
exvletur aut aliquo modo deatruatur, nee super eum ibimus, 
nee super eum mittemus, nisi per legale judicium parivm suorum, 
vel per legem terras.^* This is the assurance of the continuance 
of the Leges Eduardi, of the traditional judicial constitution 
with its legal protection accorded to person and property. 
By ^^ judicium paritim'* is meant, not such a jury as in the 
year 1215 existed only in civil procedure, in the elements of 
a jurata, but judgment by peers. The addition of " vel per 
legem terrse*' runs in one copy " et per legem terras ("veZ" in 
the language of this time often occurring for " et ") ; accord- 
ingly, this clause deals with the frequently repeated assuiunce 
of the traditional law of the land and judicial procedure ; but 

non fiat nisi rationabUe auxUium " Ubertates were also to be observed by 
(12) ; Bummona of aU Grown yassaU the feudal lords towards their sub- 
to the commune eongilium in such vassals (60). 
cases (14, below, note 5). All these 
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the assurance is more strictly framed, and demanded in its 
present shape by the Norman magnates themselves, and 
accordingly guaranteed again by them to the liAeri homines 
of the realm. (2) 

III. lesal Hmttatfons of (bt police potoer. The main point 

lay in the system of amerciaments ; for by the imposition of 
police fines every judicial protection of person and property 
could be rendered illusory. Magna Charta (20), directs the 
following provisions against such abuses : (i.) The police fines 
shall correspond in amount to the magnitude of the offence : 
** Liber homo non amercietur pro parvo delicto nisi secundum 
modum delicti^ et pro mugno delicto amercietur secundum 
magnitudinem delicti,'' (ii.) The execution in respect of police 
fines is to take place with the benefidum competentiss, in such 
a manner that every liber homo should save his necessary 
subsistence {contenementum), the merchant his merchandise 
{marcandisa)y and the villein his implements of husbandry 
(waignagium). (iii.) For the condemnation of any to an 
amerciament, a co-operation of the " good men '* of the neigh- 
bourhood shall be necessary; that is to say, a summary 
judicial proceeding : " et nulla predictarum misericordiarum 
ponaturj nisi per sacramentum proborum hominum de visneto.** 
This comparatively immaterial and often disregarded pro- 
vision cuts at the root of an arbitrary police power, and of 
such regulations as are contrary to the constitution ; and in 



(2) Legal limdtaiions of the judicial 
pmoer are comprised in tno clauses 17- 
19, 24, 34, 38-40, 45, 54, as follows :— 
** Communia plarila non iequantur eu- 
riam nostram sed ieneantur in cUiquo 
eerto loco" (17); **nullus Vice'Comeg, 
eonstabtUariuSy coronaiores vel alii bdlr 
livi nostri teneant placita coronm nos- 
tr» " (24) ; ** nihil detur vel capiaiur de 
csetero pro hrevi inquutitionis de vita vd 
membriBj aed gratis concedatur et non 
negetur** (36). '' Nullus liber homo 
eapiatur vel impritoneiur,** etc. (39 ▼. 
above). This csfiential clause had, 
moreover, a precedent ; for already 
during the conflict between the regency 
appointed by Richard I. and the barons, 
a similar assurance had been mutually 



agreed on as to the proper course of 
justice : ** Sed et ooneetftum est, quod epis- 
eopif ei ahbateSy eomitea et baroneSy vastaf' 
9ores et libere tenenies non ad volunta- 
tern J98ticiariorum tel mini»troram 
Domini Regis, de terris et eatallis suis 
dissaisientur, sed judido eurim Domini 
l^gis securidum legitimas eonsuetudin^ 
a ^tssis€U tractabuntur vel per manda- 
tum Domini Regis." ** Ntdli vendemuSy 
nuUi negabimus aut differemus rectum 
autjustitiam (40). Article 42 provides 
that the county court shall oe held 
every month, the sheriff's toum twice 
a year ; the yearly sittings of the itine- 
rant justices are to be reduced from 
four to one. 



304 Cmistitutional History of England. 

the course of the period in which the estates of the realm 
were formed, was thoroughly carried out by the co-operation 
of parliament. A writ, "de moderata misericordia" carried 
out in principle the appeal to legal process against police 
fines and administrative executions even in the local courts. 
A fundamental rule of liberty to move from place to place, 
to which the clergy also could appeal in their intercourse with 
Bome, is contained in article 42 : " Liceat unicuiqtLc de csetero 
exire de regno nostro et redire salvo et secure per terram et per 
aqtuim, salvafide nostra^ nisi tempore gtierrse per aliquod breve 
tempus propter communem utilitatem regni, exceptis imprisonatis 
et utlagatis secundum legem regni, et genti de terra contra nos 
guerrina et mercatoribus, de quihusjiat sicut predictum est,** (3) 

lY. 'Eegal Itmftattons of tjbe financial potoet are already com- 
prised in the provisions touching the feudal power. Whilst 
those, however, are only in favour of the upper classes, a 
number of the hardships inflicted by the fiscal Government 
upon the freeholders and cities are next dealt with. As to 
the auxilia (properly tallagia) of the city of London, the 
same rule is to be applied as in the case of the aids of the 
feudal vassals (12). London, and all other cities, burghs, 
vilUe et portus, are to have their " libertates et liber as consuetu- 
dines " (13); merchants their trade and traffic secure, and free 
from all arbitrary impositions and tolls (41). There shall be 
one weight and measure for the whole country (35). No city 
and no freeholder shall be compelled to build dykes and 

(3) Legal limitations of the police ** omnia amerciamenta facta injtute et 

power are contained in articles 20-22, contra legem terra omnino condonentur, 

24, 32, 39, 42, 54, 56, primarily concern- vel fitU inde per judicium XXV baro- 

ing the system of police fines : " liber num" etc (55, 56). The carrying out 

liomo non am^rcietur pro parvo delicto of these principles was primarily the 

nisi secundum modum delicti" etc. duty of the Exchequer and the King's 

(Art 20, vide above). In the ca^e of court, as the courts of higher instance 

Grown vassals the following was added : of the sheriff's toum and the rest of 

**Comite8etbarones non amercientur nisi the royal courts of record. For the 

per pares suos, et non nisi secundum manorial courts and other courts " not 

modum delicti '* (Art. 21). For the of record," in which the old customs 

clergy cf. Art. 22, *' Nos non tenebimus still prevailed, in later times a special 

terrcu illorum, qui convicti fuerint de writ " de moderata misericordia *' was 

fdonia^ nisi per unum annum et unum framed, which enforced the uniform 

diem, et tune reddantur terras dominis application of the principle. (Gf. 

feodorum" (Art. 32). The rendering 8criven on Gopyhold, ii. 852, 853.) 
of illegal police fines nuU and void: 
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bridges, except where such is a matter of ancient custom (23). 
Purveyance and compulsory carriage are only to be enforced 
against the freeholder in return for immediate payment, or 
only with the free consent of the owner (28, 80). Neither 
the King nor any royal officer or other person shall take the 
wood of any one for the royal castles or for other uses, except 
with the permission of the owner (81). Those living outside 
the forests shall not be summoned before the forest courts 
(44). The newly made forests shall be disforested (47). All 
abuses concerning forests, warrens, foresters, sheriffs, and 
their officials, shall be inquired into in every county upon 
oath by twelve knights of the shire, chosen by the "good 
men " of the same county (48). Common to both feudal 
vassals and liberi homines is also the assurance relative to the 
regulation of inheritances of personalty, and payment of 
debts, especially with regard to the privUegia fisci (26, 27). 
The articles concerning the treatment of the dehita jvdseorum 
(10, 11) are derived from the province of administration 
of the Exchequer of Jews. On this side is apparent the 
considerate regard paid to the lower classes of the people, 
which may probably be attributed to the spiritual advisers. 
The liberties granted to the Crown vassals are extended, 
as a matter of course, to the relations of the private 
feudal lords erga suos. The limitations imposed upon taxa- 
tions are extended at all events to the city of London. 
Conversely, the redress of the common grievances of the 
country, which principally proceed from fiscal oppression, in 
the first instance benefits the middle classes, but reaches 
upwards to the higher classes also. Military vassals and 
liberi tenentes stand side by side in such articles. Many 
clauses refer to all the liberi homines, without regard to the 
kind of property, and are so far beneficial to the villein 
tenants as well. A few clauses are directly framed in favour 
of the villein. (4) 

(4) Legal limitations of the financial proeecution of fiscal claims (9), debts of 

power are comprised in articles 9-1 1 , Jews (10, 11), the restriction of the 

16, 25-33, 35, 37, 41, 43, 44, 48, 60, atia;iZia to the three old' cases : ''Simili 

especially as to the more forbeeuring modo fiat de attxiliis de dvitate 

VOL. I. X 
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V. ^]^e legal sanction of all these liberties and assTirances is 
connected with a number of temporary provisions. But at 
the same time this sanction unites with other articles in 
forming the first foundation of a constitution by estates of 
the reabn. The form which had been hitherto observed in 
the charters could not satisfy the barons, as the question of 
their irrevocability had not been settled in judicial practice. 
Hence they adopted the course of givins; the charter, by 
means of a solemn oath, the character of a treaty of peace 
according to feudal custom : *^ Juratum est autem tarn et parte 
nostra, quam ex parte baronum, quod fuse omnia supradicta 
bondjide et sine malo ingenio servaimnturJ* 

The charter thus received the character of a joint compact. 
But seeing that any oath taken by John was worthless, and 
could be remitted by the Pope, and that all the limitations of 
the Government which had been assured, were, as against the 
sovereign curia and the Exchequer, comparatively useless, the 
appointment of a national committee with recognized rights 
of resistance was added thereto, which, combined with certain 
previous articles, formed the parliamentary clauses of Magna 
Charta.(5) 

London " (12) ; **et eiviiaa London ^^tenentetperfeodifirmamfpertoea^wmj 

habeat omnes antiqwu libertates et per burgagiumj per parvam terjante- 

libera$con8uetudine»iua$f tarn per terras riam" (37); **omne8mercaiore$habeant 

quam per aquas, Prxterea omnes alim ealvum et securum exire ab Anglia et 

eivitaUs et burgi et viUas et porlus venire in Anglia, morari et ire per 

habeant omnee Ubert€Ue$ et Itberas con' Angliam tarn per terram, quam per 

tuetudinee eucu" (13). Here can be aquam, ad emendum et vendendum 

dearly seen the influence of the city sine omnibus nudis toUis per antiqwu 

of London, which was allied with the et rectos eonsuetudines** etc (41); a 

barons, and whioh carried the subse- milder administration of the royal 

quent clauses relating to trade, weights forest laws (44, 47, 48). The latter 

and measures, as weU as a special articles form the main contents of the 

clause against the weirs made in the later separate e^rto de/or6sto. 

Thames. *' NuUus distingatur ad (5) The temporary provisions of 

faciendum majus servHium de feodo Magna Charta begin with Art. 49-52, 

mUilis nee de alio libero tenemento, and then 55-59 61, 62. They deal 

quam indi debetur '* (16). *' Omnes with the restoration of the obsides^ the 

comitatus et huTidredi, threthingii et removal of persons named from the royal 

wapentaehii sint ad antiquas firmas prisons, the discharge of the foreign 

absque nullo incremento, exceptis domi- mercenaries, the restitution of lands 

nicis maneriit npsiris" (25). ^Una seized sine ImoU iudicio parium, the 

mensura vini sit per totum regnum remission of illegal fines and amercia- 

nos^mm et una mensura cerevisiss et ments, the restoration of the lands in 

una mensura Uadi," etc. (35) ; touching Wales, whioh had been torn from their 

the regulation of guardianships of the possessors, the relations of England to 
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(i.) The committee of resistance was appointed in article 61 
with the following provisions. Twenty-five barons (among 
them the mayor of London) who should fill all vacancies in 
their number as they occurred by co-optation, are to be elected 
as conservators of the charter, and are to pass resolutions 
according to majorities ; and if the King breaks any article, 
four out of their number shall, on each such occasion, move 
before the King or chief justice that redress be made ; and 
in case of refusal they may summon the communa (probably 
the whole of the vassals), and take from them the oath of 
obedience, '' et iUi viginti quinque barones cwm communa totitia 
terrse distringent et gravabunt nos modis omnibiLS quibus poterunt^ 
scUwet per captionem castrorum terrarv/m possessionum et aliis 
modis quibus poterunt donee fuerit emendatum secundum a/rbitrivm 
eorum, salva persona nostra et reginsB nostrse et liberorum 
nostrorvm, et cwm fuerit emendatum intendent nobis sicut priuM 
fecerunt.^' 

This clause is so far in harmony with the spirit of the feudal 
state of the Middle Ages, as it was based upon a mutual rela- 
tion of feudal protection and fealty, that is, upon compact. 
The vassals thus give expression to the fundamental notion of 
their relation as it existed in Normandy and France, yet with 
certain important alterations. Whilst on the Continent the 
individual vassal regarded himself as judge of the question 
as to whether or no the lord had broken his obligation to 
protect him, and frequently for a trifling cause sent in his 
letter of challenge, here in England the nobility act as a 
corporate body. Only in their collective capacity, represented 
by definite organs, are the barons declared entitled to resist, 
but the feud of the individual against the monarch is in no 
wise sanctioned. As a fact, there is contained in this harsh 
article nothing more than a recognition of the feudal right of 
distress, which belongs to the King by virtue of the con- 
stitution, and which is conceded in return to the collective 

King Alexander of Scotland, and a oceassione efusdem discordias a Paseha 

general amnesty : " omneB mfilas volun- a regni nostri xvi, usque ad p<Uiem 

tatest indignationea et rancores re- reformatam" 
mUimuSy omnea tranagrea^iones /acta$ 
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body of Crown vassals as against the King. The concession 
by agreement of the rights of distress was altogether bo 
entirely consonant with the legal conceptions of the Middle 
Ages, that in this way the committee of resistance loses a 
portion of its apparently revolutionary character, (a) 

(ii.) The second clause respecting the estates of the realm 
was intended to ensure a regular summons and right of assent 
of all the Grown vassals in two particular cases. Thus when- 
ever an aid (aiixilium) was demanded in addition to the three 
traditional cases of " honour and necessity," this is only to be 
done ^'per commwne cormlium regni nostri*' (12); and this 
is to apply also to the auxilia of the city of London. In 
all cases, however, a commune consilium was to be convoked, 
whenever scutages were demanded instead of the feudal 
military services. To that commune consilium the barons were 
to be summoned in the following manner (Art. 14) : — 

*^ Et ad habendwn commune consilium regni de auxUio assi- 
dendo, aliter quam in tribus casibus predictis, vel de scutagio 
assidendo, summoneri fddemus archiepiscopos, episcopos, abbates, 
comites, et majores barones sigiUatim per litteras nostras. Et 
prseterea faciemus summoneri in generali per vicecomites et 
ballivos nostros omnes iUos, qui de nobis tenent in capite, ad certum 
diem, scilicet ad terminum quadriginta dierum ad minus, et 
ad certum locum, et in omnibus Uteris iUius summonitionis 



(a) The olanse relating to the com- 
mittee of resistance runs in the lan- 
guage of Art. 61 as follows : — ^** et n no9 
excesfum non emendaverimtUj infra 
tempua quadraginta dierumy predicti 
qfitUtuor harones referant eatuam iUam 
ad reaiduoB ds iUi8 viginti quinque 
haronibiUy et iUi viginti quinque barones 
cum communa totius terr» distringent 
el gravabunt no8 modis omnibus, quibus 
poterunt, scilicet per capiionem castro- 
rum^ terraruniy possessionum et aliis 
modis, quibus poterunt, donee fuerit 
emendatum secundum arbitrium eorum, 
salva persona nostra et reginm nosirm 
et liberorum nostrorum, et cum fuerit 
emendatum, intendent nobis sicut prius 
feeerunt. Et quicunque voluerit de terra, 
juret, quod ad predicta omnia exequenda 
parebit mandatis predidorem viginti 



quinque baronum, et quod gravabit nos 
pro posse suo cum ipsis ; et nos pMiee 
et libere damus licentiain jurandi 
euUibet, quijurare voluerit, et nuUi un- 
quam jurare prchibebimus, Omnes 
autem illos de terra qui per se et ^f>onte 
sua noluerint jurare viginti quinque 
baronibus de distringendo et gravando 
nos cum eis, faciemus jurare eosdem de 
mandaio noftro, sicut predietum est" 
English jurists and historians are 
accustomed to make very inappropriate 
comparisons hetween this article, and 
the insolent resistance-clauses of the 
feudal lords of the Continent, the Con- 
stitution of Arragon, and the like, 
whereas article 61 of Magna Charta is 
both in form and spirit very different 
in character to the indecent violence 
of the continental vassals. 
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causam summonitionis exprimemus : et sic facta stmmonitione 
negotium ad diem assignatum procedat secundum consUium 
iUorum, qui prsesentes fuerint, quamvis non omnes summoniti 
venerint" 

The English barons in arms, allied with the Church and 
the city of London, and with the consent of the country never 
laid claim to more than this, even when at the height of their 
success. They claimed no right of assent to the issuing of 
royal ordinances, no right of summoning a covj' de ba/ronie, no 
conventions assembled to deal with the grievances of the 
nation or generally with the voting of taxes ; but only a right 
of assenting to two positive alterations in the legal conditions 
of feudal tenure, {b) 

The possible germ of a special peers' jurisdiction was con- 
tained finally in — 

(iii.) The clause dealing with amerciaments (21) : " comites 
et barones non amercientur, nisi per pares suos et nonnisi 
secundum modum delicti,'* the phraseology of which reminds 
us of the peers' court which arose in later times. Since a 
legal distinction between the greater and lesser vassals had not 
as yet been drawn, there was actually contained in this clause 
nothing more than a general promise of the traditional 
administration of justice, nothing more than the ** judicium 



(5) The clause oonoerning the sam- 
moning of the magnum consilium for ex- 
traordinary auxiha, and for the purpose 
of fixing the scutages, has, like other 
passages, been much distorted by 
political parties. This article is only 
directed against the arbitrary taxation 
of John, against the raising of the hide- 
tax from two to three shillings at the 
commencement of his reign, against the 
raising of the soutage from £1 to two 
markd, and against the continued ex- 
action of it without any occasion for a 
campaign, and above all against the 
raising of an impost upon the personal 
property of the Crown vassal (1203), 
in direct opposition to the feudal com- 
pacts and the most solemn assurances 
of his predecessors on the throne. 
Only in those cases which contain a 
pobiiive alteration in the legal con- 



ditions of feudal tenare is a right 
of assenting claimed. Not a word is 
said of assenting to the promulgation 
of royal ordinances or laws; not a 
word about a right to summon a ootAr 
de haronie for the exercise of a juris- 
diction over the Crown vassals ; not a 
word about an ancient national aa- 
sembly for dealing with the national 
grievances, or for the voting of taxes. 
As every investigation in detail 
destroys the favourite tradition of 
a ^ feudal parliament in arms," of a 
permanent feudal curiik, and of an es- 
tate of the realm formed by ** the proud 
barons of the twelfth century," bo are 
these circumstances connected with 
Magna Charta fatal to the general 
conception of the Curia Regit which 
antiquarififl have imagined. 
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parmm " which in Art. 89 had been asBXired to all free men of 
the realm, (c) 

Magna Charta accordingly contains much less of formal 
constitutional law than has been looked for in it. But it 
contains the leading traits of the English character and 
constitutional system The Norman magnates had now been 
compelled to make their choice between the island and the 
Continent. In England they could not shelter themselves 
against the monarchy behind the walls of their castles, but 
were obliged, as individual resistance was impossible, to break 
through arbitrary power in a collective body, making common 
cause with the clergy, and backed up by the sympathies of 
the people, and to win for themselves and the people common 
rights and guarantees against such despotism, and thus base 
the constitution primarily upon personal liberty, and upon a 
uniform legal protection accorded to person and property. 
This nobility, which had for generations been the first to 
bear the oppression of the absolute monarchy, and the 
burdens of the state, had learned to sympathize with the 
people's wrongs, and thus began to realize its vocation of 
placing itself at the head of the nation in the new consti- 
tution that was being formed ; in this sense Magna Charta 
was also a pledge of the reconciliation of the classes. Its 
origin and its confirmations kept alive for centuries the 
feeling of the community of certain fundamental rights for 
all classes, and the consciousness that a nobility cannot 
possibly assert rights and liberties without also guaranteeing 
to the weaker classes their personal liberty. Since the right 
of property, and the family rights of the liberi homines had 
been for once and all uniformly framed, since a separate right 
for nobles, citizens, and peasants, was no longer possible, 
from this time onwards, all struggles are undertaken only 
with the object of securely restraining the personal govern- 
ment; and as long as the quarrel takes this direction, so 
long do we find people and clergy on the side of the nobles. 
Upon the foundation thus won further efforts could not tend 

(e.) In thiB Bense this clause was aUo understood in practioe (below, p. 315). 
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towards asserting exclusive privileges, but only towards regu- 
lating the political sovereign rights according to law, and thus 
gaining a constitutional co-operation. By Magna Gharta 
English history irrevocably took the direction of securing 
constitutional liberty by administrative law. In this sense 
Hallam's words are true : '' The Magna Gharta is still the 
keystone of English liberty. All that has since been obtained 
is little more than a confirmation or commentary; and if 
every subsequent law were to be swept away, there would 
remain the bold features that distinguish a free from a 
despotic monarchy." 

But because the charter forms the beginning of living con- 
stitutional rights, that is of enforceable rights, protected by 
perinanent institutions, England has ever again recurred to 
it, under the best as under the worst monarchs. The place of 
the former ^'confirmation of the laws of Eadward," is now 
taken by the ever-repeated demand of the people for a '* con- 
firmation of Magna Gharta." Its practical sense laid such 
great weight upon written documents, that before the close 
of the Middle Ages this confirmation had been thirty-eight 
times demanded and granted.f 



t There is probably no conntry and 
no petty state in Europe which has 
not, at some time of pecuniary or 
national distress, received its Magna 
Charta; but these long catalogues of 
grievances and promises were as a rule 
speedily forgotten. Nothing but its 
practical aim of regelating the sove- 
reign rights, and clatss and private law, 
could have availed to make the English 
Magna Gharta the living foundation 
of the constitution, and could have 
given it the energy requisite for crea- 
ting hundreds of later parliamentary 
statutes. The practical knowledge of 
political government, — a knowledge 
confined in those days to the temporal 
and spiritual magnates of that time, 
and which manifested itee)f in the 
formation of the official nobility after 



Henry I., is remarkable. The most 
important difference between this 
Magna Gharta and those of the Gon- 
tinent lies in its aiming to secure real 
legal protection for all classes of the 
people, without attacking or diminish- 
ing the political sovereign rights, which 
had been already developed. It proves 
to us in this direction, how personal 
and political liberty can only arise and 
become permanent through moderation 
and puolic spirit, and not through 
narrow-minded separation of the upper 
classes from the lower. In this sense 
Pitt once spoke those words so often 
quoted in the Upper House: **To 
vour forefathers, my lords, the English 
barons, we owe our laws," ete. (<j^. 
Mackintosh, History, toL iL, tub aimo 
1215). 
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CHAPTER XIX. 
tiTlfte Jptrst Attempt at a CEobeminent bg CBstatts of tj^e iUalm. 

In scarcely any other European country did the parlia- 
mentary constitution have such a slow and difficult birth as 
in England. The principal cause of this difficulty, national 
disunion, had ceased, it is true, in the thirteenth century. 
But in the meantime the political government had taken an 
exclusive form, which did not easily admit of the insertion of 
a corporate estate. In an early matured development the 
monarchy had brought its financial, military, judicial, and 
police organization into a bureaucratic system which could 
only be controlled by a single will; and which, in case of 
disunion in this will, fell immediately into confusion. The 
prelates and the temporal lords themselves had felt this fact. 
Hence Magna Gharta did not claim any immediate partici- 
pation of the estates in the executive, but merely insisted on 
legal limitations to the exercise of royal sovereign rights, and 
in an extreme case, demanded the suspension of the personal 
government untU the grievance was redressed. 

The result confirmed only too strongly the necessity of this 
modest beginning. The representative committee of twenty- 
five barons was chosen ; their names have been preserved to 
us, as also the writs for administering the oath to the " com- 
munitas,'* King John had, however, only accepted Magna 
Gharta because he never intended to keep it. The charter 
was nowhere registered, and would have been suppressed, 
had the barons not circulated copies of it over the country 
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for preservation in churches and monasteries. The Pope, 
intent only on the interests of the power of the Church, on 
demand immediately released the King Irom his oath. A 
Bull disapproved and condemned the whole proceeding, de- 
scribed the agreement as an illegal, unauthorized, and dis- 
graceful compact, and declared the barons to be worse than 
the Saracens. The monarchy had been but taken by surprise, 
and still had the upper hand, even in the person of an un- 
worthy monarch. Accordingly, John withdraws, and being 
lord of the financial power and the castles, collects by means 
of the preponderating power of the royal treasury a mer- 
cenary army, for which the nobility of the country is no 
match, even in a righteous cause. Despairing of the issue, 
the insurgents call a French prince and a foreign army to 
their aid ; a desperate struggle begins, in the course of which 
John suddenly dies, on the 17th October, 1216.* 

His legitimate successor was a child of nine years of age. 
For the first time since the Conquest the personal govern- 
ment was in the hands of a minor. In that stormy time the 
great Earl of Pembroke undertook the government, as Pro- 
tector. It was the first instance in English history of a 
statesman at the head of a victorious party being summoned 
to apply conditions such as those proclaimed in Magna Charta, 
which he himself, although he had not drawn them up, had 



* Immediately after the granting of 
Magna Charta, John despatched an 
embassy to the Pope, to get quit of 
his oaths and promises. Already on 
the 24th Augubt, 1215, the condemna- 
tory Bull was published. The Pope, 
as supreme head of the Church, and 
feudal suzerain, repudiates the actions 
of the barons, ana declares all that 
has been done not binding (Bymer, 
i. 2, p. 67 seq,\ and shortly afterwards 
proceeds to excommunicate the barons. 
The dispute now took a very unfor- 
tunate course, as the barons lacked 
both money and unity. It was not 
until the landing of Prince Louis on 
the 2lBt May, 1216, that the struggle 
took another turn, before the flual 
issue of which John died. The cir- 
cumstances, which point to a possible, 



though not probable, death by poison, 
have been in modern times again in- 
vebtigated by R. Thomson, '* On Magna 
Charta" (1829, pp. 535-554). With 
John's death the situation became so 
much changed, that a number of the 
barons immediately forsook the cause 
of the French prince; at the council 
held at Bristol on the 11 th of Novem- 
ber, 1216, the papal legate releases the 
barons from their oaths to the prince, 
and then occurs the first confirmation 
of the charter (1 Henry III.), witli 
the omissions which Blackstone has 
enumerated, pp. zxix.-xxzi. (see also 
" Select Charters," p. 399). For the 
French prince matters now take such 
a turn, that he withdraws with the 
tolerably favuurable ai tides of peace 
of the 11th September, 1217. 
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approved and accepted in his capacity of mediator between 
the conflicting parties. As a matter of fact, at the Council 
of Bristol, with general approbation and even with that of 
the papal legate, Magna Gharta was confirmed, though with 
the omission of certain articles. It runs '^Quia quasdam 
capittda in priore charta continebantur, qum gravia et dvintabilia 
videbantur, scilicet de scutagiis . . . placuit supradictie prelatis 
et magnatUms ea esse in respectu quousque pUnius concUiwn 
habuerimusJ^ 

Besides the fine bold features of a national spirit that was 
awaking to liberty, the charter displays the first picture of 
an immediate contrast between State and society in an in- 
complete constitution, and the difficulty of reconciling this 
contrast. To this difficulty just those three articles were 
sacrificed, which contained the first basis of a constitution of 
estates of the realm. 

(i.) Article 61 dealt with the formation of a national com- 
mittee to uphold the provisions of the charter. The com- 
mittee of resistance had been called into being, but its 
appointment had resulted in a civil war, in which the barons 
had paid allegiance to a foreign prince. The first act of 
their resistance was thus marred by a blot, which in the 
changed condition of things after John's death at once led to 
dissensions among the barons themselves. The article accord- 
ingly was tacitly allowed to drop as rendered nugatory by the 
disappearance of the cause. In the following decades the 
party of the nobles involuntarily returned to the practice of 
the committee of resistance ; it was reserved for the following 
period to frame a constitution, which was able to maintain 
itself without the rude help of violence. 

(ii.) The clauses dealing with the voting of scutages and 
extraordinary aids by a commune concilium regni (Arts. 12 and 
14) were omitted, and also their extension to the auxilia of the 
city of London. The barons, under the Protector, now stood 
in the room of the King, and could not well resign the many 
fertile sources of income for the carrying on of the Govern- 
ment, arising from demesnes, forests, and the protection of 



First Attempt at a Government by Estates of the Realm. 315 

Jews. But the convocation of a tax-imposing assembly (in 
the meaning of article 14) seems to have appeared impractic- 
able to the Protector and his friends, and for very simple 
reasons. The ever-recnrring phenomenon, that the first con- 
stitutional ideas, which immediately proceed from a resist- 
ance to the political power, are incapable of realization, is 
thus confirmed. As the convocation of a national council 
was only to take place on account of the scutagia and auxUia 
of the King, only vassals who paid to the Grown could have 
been thereby intended^ that is, the tenentes in capite, but of 
them every one. But were then greater and lesser Crown 
vassals to be summoned without distinction, whilst the 
great lords were still loth to concede to the hundreds of 
squireless knights and petty possessors of plots of land, a 
real equality with themselves ? The great vassals could not 
exclude their pares in feudal possessions from that right of 
assenting ; and yet in the customs of the past no ground was 
discoverable for allowing them a curtailed right of voting. A 
return was accordingly made to that old custom of court- 
etiquette, according to which, the distinguished lords had been 
hitherto summoned to court by letter, " aigiUatim per litteras 
nostras.** If all the rest were only summoned collectively 
by the Vicecomes, it might perhaps be presumed that the 
majority of them would not appear. But still a parliament 
after the Polish fashion would have arisen, with hundreds of 
representatives consisting of petty possessors of single small 
estates. Still less inclined would the great prelates feel to 
deliberate on an equal footing with the lesser abbots and 
barons, or with an excessive number of lesser knights. Hence 
can be explained, why the assembly thus projected was never 
brought together, and why that clause was never comprised 
in any later promulgation. 

(iii.) The clause concerning the amerciaments of the barons 
per pares suos (Art. 21) was indeed retained in word ; but was 
immediately interpreted by practice to mean, that those 
amerciaments should be recognized in the Exchequer or in 
the King's Court, per barones de scaccario, vel coram ipso rege 
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(Bracton), or coram consUio regis, as it runs in a writ of 
8 Hen, III. The regency of the barons itself thus acknow- 
ledges that the law has been satisfied if the matter has been 
referred to a commission consisting of vassals of the Crown — 
just as the judicium parium has in general been hitherto 
treated. The result was the concession of a legal hearing 
before the supreme tribunal. 

In like manner the further course of the constitutional 
struggle proves the truth of the remark, that the most 
righteous resistance to despotism, and the noblest aspirations 
of a national spirit, are not sufficiently powerful to imme- 
diately found political liberty, but that continuous labour and 
a positive reformation of the political system are needed ; and 
to these Magna Gharta was only able to give the impulse. 
After some degree of tranquillity had been restored, a second 
confirmation of the Great Charter took place in the autumn 
of 1217, with the omission of the clauses referring to the 
estates, but with the grant of a new charta de foresta, intro- 
ducing a vigorous administration of the forest laws. In 9 
Henry III. Magna Charta was again confirmed, and this is 
the form in which it afterwards took its place among the 
statutes of the realm.** 



** As to the confirmations of Magna 
Gharta, a second confirmation takes 
place (2 Hen. III.)» again with some 
alterations, which are classified by 
Blackstone,xxxvi.-xxxyiLi. (c/.Gharters, 
344). Among the additions is a clause 
relating to the removal of the adul- 
terine castles of the barons and another 
against alienations to mortmain. The 
new confirmation takes place in 9 
Henry in.,on the 11th February, 1224, 
again with certain changes (Charters, 
853). The admission of the last- 
named version among the English col- 
lections of statutes is so far correct, 
as from this time onward no further 
changes were made in the text. All 
later confirmations refer to the text 
as thus established. Some mistakes 
arose purely from the fact that it was 
not the original document of 9 Henry 
III. (Blackstone, 60-67) that was 
copied, but that the text was taken 



from an Inspeximtu under Edward I. 
In the February of 1226 Henry HI. 
undertakes nominally the government 
in person, without confirming Magna 
Gharta afresh (cf. below, note 1 ). Black- 
stone, however, does not speak of this 
as a revocation, but only says: *'The 
King is said to have revoked all the 
charters of the forest " (Matth. Paris). 
At the confirmation of 49 Henry III., 
1264, when Henry was the captive of 
the barons, the clause touching the com- 
mittee of resistance (Art. 61) was again 
adopted into it, with the omisaion even 
of the security reserved to the royal 
person and family; without, however, 
after the King*s liberation, any notice 
whatever being taken of it. From 28 
Edward I. until the latest confirmation 
(4 Hen. Y.) twenty-nine resolutions 
were passed by Parliament confirming 
the charter, of which not less than four- 
teen were in the reign of Edward UI. 



First Attempt at a Govemmejit by Estates of the Realm. 317 



Two years later, Henry III. personally assumes the reins 
of government at the Parliament of Oxford (1227), and begins 
his rule without conj&rming the two charters. At first the 
tutorial government still continues, which had meanwhile, 
even after the death of the great Earl of Pembroke (1219), 
remained in a fairly orderly condition. The first epoch of 
sixteen years of this reign must therefore be regarded purely as 
a government by the nobility under the name of Henry III. 
The regency had succeeded in removing the dominant influence 
of the Boman Curia by the recall of the papal legate, Pandulf, 
to Bome (1221), and in getting rid of the dangerous foreign 
mercenary soldiery (1224). To raise an extraordinary revenue 
by means of aids and scutages, conventions of prelates and 
barons were at this time repeatedly summoned ; not indeed 
according to the letter of Article 14 of the charter, but in 
such a manner, that according to the discriminating judgment 
of the regency in conjunction with the prelates, the most 
illustrious members of the barony were summoned in com- 
paratively large numbers, who then, after some discussion, 
granted the subsidies demanded. (1) 



(1) The general history of this 
period has been impartially written by 
Lappenberg-Pauli, iii. p. 489-875. 
Compared with the older descriptions, 
the Peers* Beport on the dignity of a 
Peer contains the most sober criticism. 
An authentic digest of the information 
respecting 135 concilia, and similar 
assemblies under Henry III., has been 
given by Parry (** Parliaments and 
Councils," pp. 24-49). For the first 
epoch of sixteen years the following 
events must be regarded : In 2 Henry 
III. (Council of St. Paul's): second 
confirmation of Magna Charta, for 
which the prelates, earls, barons, 
knights, ^^ et libere teruntes omnea de 
reano" vote a fifteenth. In 9 Henry 
III, (curia of Westminster, 25th Decem- 
ber, 1224) : solemn confirmation of the 
two charters, combined with the voting 
of a fifteenth. In 11 Henry III., 
January, 1227 (council of Oxford): 
the King personally assumes the 
Government. "The King declares 
himself of age, and by his own aatho- 



rity cancels the two charters, as made 
and signed when he was not his own 
master, and on the ground he was not 
bound to keep what he was forced to 
promise" (Parry 27 quoting Matthew 
Paris, Hody, 304). The correctness of 
this assertion, which has not been 
otherwise confirmed, is however rightly 
doubted, as the government by the 
nobles, which still continued, had 
certainly no interest in setting aside 
Magna Charta. In 15 Henry III. 
(colloquium at Westminster) : an auxi- 
Hum de quolibet scuto was demanded. 
The secular magnates consented; the 
prelates asserted that ecclesiastical 
persons were not bound to submit in 
this matter to the resolutions of lay- 
men. The aid was, however, granted 
after a prorogation a few months later. 
In 16 Henry HI. (7th March, 1232, 
colloquimn of Westminster) : an auxi' 
Hum generale was demanded. The 
temporal Crown vassals declared that 
they were not bound to any aid, as 
they had done personal military ser- 
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With the diegracefnl dismissal of the chief justiciary, 
Hubert de Burgh, there begins a second epoch of a personal 
rule of Henry HI. (1282-1252), which for twenty continuous 
years, presents the picture of a confused and undecided struggle 
between the King and his foreign favourites and personal 
adherents on the one side, and the great barons, and with them 
soon the prelates, on the other. Untaught by the evil expe- 
riences of favouritism shown to foreigners under Stephen and 
John, the weak and frivolous King put himself at once entirely 
in the power of foreign favourites. The conduct of the 
business of the State by Bishop Peter des Boches (of Poitou), 
called forth a storm of indignation among the temporal mag- 
nates. At the colloquium at Oxford (17 Henry lU.), the earls 
and barons refuse to appear in person, and declare ^Uhat 
they will never obey the summons of the King, but will 
choose a new King, unless he dismisses the Bishop of Win- 
chester and the lords from Poitou." When on the third 
summons the barons appeared armed, the King declared 
sentence of banishment and confiscation of their estates. At 
the next coUoquivm at Westminster, the Primate threatens the 
King with excommunication unless he changes his mode of 
government. The King on this occasion gave way ; he dis- 
missed the Bishop of Winchester and the objectionable 
counsellors, and declared an amnesty with the refractory 
barons; and then began for a few years tolerably friendly 
relations with the magnates, who still continued to grant the 
necessary supplies. (2) 



vice out of the kingdom. The prelates 
gave the evasive answer, that many 
of their invited members were not 
present On the 14th September 
leoUoquium of Lambeth), however, the 
grant of a subsidy was made, in the 
name of the clergy, and the earls, 
barons, knights, and liberi homines 
et villani (Foedera, 16 Hen. III.). 

(2) The authoritative precedents of 
this period are : In 19 Henry IIL a 
council of the prelates, barons, and 
"all other Crown vassals,*' who vote 
a considerable attzilium (Close Rolls, 
19 Hen. m.). In 20 Henry UI. (20th 



January, 1236), euria of Merton, at 
which the pravUiones, amssa, or staiuta 
of Merton are resolved by the spiritual 
and temporal barons present, " which 
have been from time iomiemorial con- 
sidered as the oldest act of statute 
law" ("Pari. History," i. 32; Coke, 
"Inst.," ii. 96). The Peers' Beport 
(i. 460) acknowledges that the autho- 
rity of a small number of barons so 
summoned, must be still considered as 
sufficient for legislative acts. The 
enactment itself calls itself a ^''pro- 
vitio'," the nume often used at an 
early epodi ^^Statuta," is often ex-* 
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But the incapacity and the incorrigible frivolity of Henry 
III. very soon aggravate his position. The King's uncle and 
his relations again form a court government, his French kins- 
men seize upon the great offices and fiefs ; and in order to 
obviate the probable opposition of the magnates to the 
ministers of the Grown, the great offices of State begin to be 
left unoccupied, the central administration being conducted 
by office clerks. In this critical time one special incident 
again occurs, a confirmation of Magna Gharta. In 21 Henry 
III. the King finds himself, in consequence of pressing money 
embarrassments, again compelled to make a solemn confirma- 
tion of the charter, in which once more the clauses relating 
to the estates are omitted. Shortly afterwards, as had hap- 
pened just one hundred years previously in France, the 
name ^' parliamentum'* occurs for the first time (Ghron. 
Dunst., 1244 ; Matth. Paris, 1246), and curiously enough, 
Henry III. himself, in a writ addressed to the Sheriff of 
Northampton, designates with this term the assembly which 
originated the Magna Gharta : " Parliamentum Runemedey 
quod fait inter Dom. Joh., Regem patrem nostrvm et baronea 
8U08 Anglim '* (Eot. Glaus., 28 Hen. III.). The name " par- 
liament," now occurs more frequently, but does not supplant 
the more indefinite terms concilium, coUoquiwm, etc. In the 
meanwhile the relations with the Gontinent became compli- 
cated, in consequence of the family connections of the mother 
and wife of the King, and the greed of the papal envoys. 
The foolish comphance of the King with all demands, and 
the waste of the pecuniary resources of the country in the 
vain endeavour to maintain the English influence upon the 



plained by saying, that for the first 
time the publication of a formal decree 
of the realm had taken place ; bat the 
form and framing of the Rotvlus had 
nothing unusual in it It is rather 
simply the language of Normandy, 
according to which men gradually 
began to call the more important 
enactments, ^* etabUswrnenta,*^ or sta- 
tuta. In 21 Henry III. (council of 
IVestminster), the prelates, earls, 
barons, mUiUt et liberi homines pro 



M ^t suia viUanis, grant a thirteenth 
of personalty. In 22 Henry III. (couacil 
of Loudon), the magnates appear 
armed, and after long discussion the 
King promises on oath to carry on 
his government by means of a definite 
number of distinguish! d men. In 24 
Henry III. (council of London) the 
bishops produce thirty articles against 
the King, relative to violations of 
Magna Gharta, Hody, 320. 
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Continent, tended more and more to impel the spiritual 
magnates to head the opposition against the King and against 
the Pope. From the year 1244 onwards, neither a chief 
justice nor a chancellor, nor even a treasurer, is appointed, 
but the administration of the country is conducted at the 
Court by the clerks of the offices. The conventions of mag- 
nates met these proceedings by violent public complaints, 
refusal of subsidies, repeated demands that their counsellors 
should be appointed to the offices of State, and finally by an 
accusation of treason preferred against the justiciary, Henry 
deBath.(2») . 

With the year 1252 begins a third epoch of this reign of 
fifty-six years (1252-1266), in which the King comes imder 



(2*) The important precedents in this 
period are : In 26 Henry III. (1242) 
a council was held at London, at which 
were present ** omnes Anglue magnates." 
The royal writ for this assembly is im- 
portant, as it contains the express sum- 
mons to deal with State business ; " ad 
traetandum ndbiseum una cum cmieris 
Magnatibus nostrU quo8 nmUiter fed' 
mus eonvocari, de arauis negotiis, statum 
nostrum et totius regni nostri specialUer 
tangentibus.** After long discussion an 
aid for the war against France was 
refused, and a written protest sent in 
(Peers* Report, iii. Appendix I.). In 
28 Henry HI. (Council of Westminster 
Hall), prelates and barons deliberate 
separately. By common consent of 
both, a commi:»sion was appointed to 
draw up definite articles to be sanc- 
tioned by the whole assembly ; which 
articles were to regulate the conduct 
of the King, the appointment to the 
great offices, etc. This joint declara- 
tion of the estates, howeyer, was re- 
jected by the King, and the assembly 
was prorogued. In the assembly when 
again convoked, the King promises to 
observe the liberties which he swore at 
his coronation (1220) to maintain. A 
scutagium of twenty shillings is voted 
for the marriage of his eldest daughter 
(Hody, 322). In 29 Henry HI. the 
magnates refuse an aid for the campaign 
against Wales. In 30 Henry IH. (1246), 
a great assembly was held at London, 
which is first called hParliamentum in 



Matth. Paris, A.D. 1246 (ef. Rot. CI., 
28 Henr. III.). The next instance of 
the use of the term in an official docu- 
ment is 42 Henry IH. (Peers* Report, 
i. 91, 99, 461). In .S2 Henry III., a 
council at Loudon refuses an aid, and 
presents a list of national grievanoes, 
which the King promises to redress. 
In 33 Henry III. (council of London) 
the magnates demand that they shall 
have a voice in the appointment of the 
chancellor, chief justice, and treasurer. 
At this time Henry III. endeavours 
by popular administrative measures to 
gain influence against the dissatisfied 
barons. He personally assembles the 
sheriffs in the Exchequer, commends 
to their protection the Church, and 
the widows and orphans; a villein is 
not to be distrained on for the debts 
of his lord, except in case of exigency ; 
the conduct of the lords towards their 
tenants is to be watched over, and the 
latter are to be protected against ex- 
cesses; the sheriffs are not to let the 
under districts in the hundreds and 
other bailiwicks at rack rent, etc. In 
35 Henry III. an assembly was held 
in London at which the justiciary, 
Henry de Bath, was indicted on a charge 
of high treason. In 36 Henry III. at the 
parliament of Westminster the papal 
demand of a tithe from the manors of 
the prelates for the Crusade was op- 
posed, on the ground that their griev- 
ances must first of all be redressed. 
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the dominant influence of the barons. Till then the dis- 
contented magnates had lacked a proper leader. They now 
obtained leaders in the powerful Earl of Gloucester, and the 
politic Earl Simon de Montfort, brother-in-law of the King. 
To the internal and external complications there now is 
added the foolish endeavour to gain the Grown of Sicily for 
the King's son. After long discussions the treaty for this 
purpose was concluded, in which Henry involved himself in 
serious obligations to the Pope. The incapable internal 
government had fallen into a chronic state of pecuniary em- 
barrassment, whilst the estates of the realm refused to raise 
demands of hitherto unheard-of amount. The vacillation and 
faithlessness of the King, his incapacity to conduct the ex- 
ternal and internal affairs of his realm, his refusal to choose 
any suitable counsellor, led the discontented magnates to 
revert to the idea of a protectorate or regency, such as had 
been carried on with tolerable success during the first sixteen 
years of the reign. They no longer hesitate to obtrude the 
leading officers upon the King. (8) Without calling in question 



(3) The precedents in the third 
period are: In 37 Henry III., the 
clergy yote a tithe for the Crusade, 
the knights a scutagium for the cam- 
paign in Gabcony. Both charters of 
liberties were a^ain confirmed. In 38 
Henry III. (27th January, 1254), a 
council takes place in London, with 
a formal summons to State busincds 
(^ad ardtui negntia noatra). The tem- 
poral prelates refuse a grant of money; 
the biiihops and abbots promise an aid 
for the case of necessity, but only for 
themselves, and not for the rest of the 
olerjry (Peera' Report, i. 93, 94). On 
the 2Cth April, 1254 (council of West- 
minster), under the regency, in the 
absence of the King, the magnates 
having bound themselves to follow the 
King to Gascony, cum equu et armis, 
the sheri tTs are instructed, in like man- 
ner, to summon to service all the rest 
of the Crown vassals who possess twenty 
libratoM terras in eapiie, and to send in 
addition each two legale* et dworetoB 
milite* to the council. In 39 Henry 
III. (parliament at London), the King 
demands an auxilium. The estates 
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claim strict adherence to the charters, 
and the appointment of the chief jus- 
tice, the chancellor, and treasurer, who 
are not to be removed, *'niH de eom- 
muni regni convocati concilio et delibera- 
tione." The assembly wtis prorogued. 
On its re-assembling, the magnates, on 
an aid being demanded for the war in 
8icily, declared that the King had em- 
barked on that a£fair, '^nne concilio 
8U0 et contensu baroncigii ; " that they 
had not all been summoned according 
to the provisions of Mag^a Charti^ 
and that they would not therefore g^ve 
any answer, and grant any aid without 
the co-operation of the re^t. In 40 
Henry III. (parliament at Westmins- 
ter), the ma;;nate8 and clergy re- 
peatedly refuse un aid for the war 
in Sicily. In 41 Henry III. (parlia- 
ment at London), the King, on his 
promising faitliful observance of the 
charters, reciives an extraordinary aid 
from the clergy ; three weeks later, at 
Westminster, however, both estates 
again refuse the aid for the war in 
Sicily. In 42 Henry lU. (10th April, 
1258) (parliament at London), the 

y 
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the royal ruling power, aU the struggles at this time directly 
refer to the subject of appointments to the chief offices in the 
King's council. In the year 1248, the barons had raised 
afresh their complaint against the ** favourites," particularly 
on the point that neither a chief justice, nor a chancellor, 
nor a treasurer, had been appointed ''in parliament." In 
order to appease them another confirmation (1268) of the 
charter took place at a convocation of the prelates in the 
great hall at Westminster, accompanied by the greatest eccle- 
siastical ceremony, with anathemas and threats of excom- 
munication against every transgressor. Henry swears to 
maintain the charter '' so surely as he is a man, a christian, 
a knight, an anointed and crowned King." Amidst much con- 
fusion and rumour of war, these struggles reach their climax 
at the council of Oxford (1258), afterwards called the " Mad 
Parliament," at which the discontented magnates resolve to 
appoint a sort of protectorate government. The difficulty 
lay principally in the factions among the magnates them- 
selves; and in the participation which the lesser Crown 
vassals (the bacheUaria Anglim) now claimed in these mea- 
sures. Therefore a kind of electoral system had to be 
invented in order to concede a share to these parties as well 
as to the lesser tenentes in capite. Thus an artificial and 
complicated system of electoral proceedings was arrived at, 
which was apparently borrowed from that in use for com- 
pacts, arbitrations, and ecclesiastical meetings, where there 
were two definite and opponent parties (Stubbs, ii. 77). 
Twelve of the royal council and twelve barons were to meet 
together and appoint a permanent council of fifteen, which 
actually for some time took upon itself all the powers of the 
royal government. The constitutional ideas of this period 
are the expression of the views of the barons as a class on 
the subject of their participation in the political government ; 
a parliament three times a year; annual appointment of the 

barons hold ont the prospect of a com- that this shall be done by iyfelye fidelet 

mune auxHium, if the King wiU con- of bis council, and twelve other Jidele$, 

sent to reform the administration of the who shall be chosen by the procere$ 

realm. The King promises on oath themselves. 
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chief justice, chancellor, and treasurer in, parliament ; the 
barons to undertake to guard the royal castles ; the sheriffs in 
future to be chosen by the counties. On the other hand, the 
barons shall be no longer bound to appear as suitors before 
the sheriff. (8*) 

The regency based upon these ideas procures obedience to 
be sworn to itself, then expels the King's nearest relations, 
and prolongs the tenure of offices in its own interest. On 
this point fresh dissensions arise among the nobility. An 
attempt at mediation by King Louis of France results in an 
advantage to the King, who for a short time once more gains 
the upper hand. But the confederation of the nobles under 
Simon de Montfort now has recourse to arms, and the King 
is taken captive in the battle of Lewes (12th May, 1264) ; 
Magna Charta is again confirmed, a new regency appointed 
in the name of the King, and an assembly of twenty-three 
barons of the party of nobles convoked as a '^ parliamentum,*' 



(3*) On the 11th June, 1258, the 
prelates, earls, and ^* nearly a hundred 
oarons*' appeared at this meeting at 
Oxford, "which in a royal " letter of safe 
conduct" of the 2nd June is called a 
Parliamentum, Each party choose for 
themselves twelve for a committee of 
twenty-four, these twenty- four then 
choose four from their number, and 
the four thus elected form the royal 
council of fifteen persons. The com- 
mittee thus elected of twenty-four, 
demands first of all the faithful observ- 
ance of the charters which have been 
80 often sworn to. The appointment 
of tbe chief justice, chancellor, trea- 
surer, and other officers to be elected 
annually shall for ever reside in the 
committee. Three times a year a par- 
liament is to be held: on the 6th of 
October, 3rd of February, and 1st of 
June. In these judicial assemblies, 
the chosen counsellors of the king 
shall appear (whether they be sum- 
moned or no), to deal with the common 
business of tlie realm, in so far as the 
King commands it. For this purpose 
twelve persons were appointed (two 
bishops, one earl, nine barons), to re- 
present the communitas in such further 



deliberations, and especially in under- 
taking the burdens of the communitas. 
The "twelve probes hommes, with the 
Ring's council in the three parliaments, 
shall deal with all the public affairs of 
the nation ; and the communitas shall 
accept as settled irfliat the twelve do." 
Other ordinances also were resolved 
upon. The assembly chose a spe- 
cial committee of twonty-four (three 
bishops, eight earls, thirteen barons), to 
deliberate upon an auxilium, on which 
matter, however, no final decision was 
arrived ai A decree further ordained 
that in each county ^^quatuor discreti 
et legates milites " are to be chosen to 
deliberate on the national grievances 
and report thereon at the next parlia- 
ment. These are tlie main character- 
istic resolutions of the Mad Parliament 
at Oxford, which the Peers' Report, i. 
101-127, treats of in detail. In conse- 
quence of the application of the elective 
principle, the central government now 
fell into the hands of an elected national 
ministry, consisting of fifteen peisons, 
the majority of whom were hostile to 
the King, and thus begins a sybtematio 
party government. 
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But the victorious party meets from the first with but doubtful 
obedience. The county officers appointed by it manifest an 
arrogant and arbitrary behaviour. During the reaction, and 
the disunion of the leaders which soon again ensued, Prince 
Edward succeeded (28th May, 1265) in escaping from the 
captivity in which he had been kept by the barons, and with 
a hastily collected army of followers surprised the insurgents. 
After the battle of Evesham, in which Simon de Montfort 
himself was slain, the party of the barons appear in the 
course of a few months to have been entirely scattered. (3**) 



(3**) The reeolutioTis of Oxford proved 
in the event that it was imposBible to 
apply a principle of election to the in- 
formal and inharmonious vassals of 
the Crown in England. ** Almost a 
hundred barons" had appeared at 
Oxford; but even this comparatively 
small number of lesser Grown vassals 
was sufficient to pass extrava^nt reso- 
lutions. Those members elected by 
the lesser vassals appeared only as 
representatives of the claims of the 
feudal nobility. In the elections the 
Church was most grudgingly dealt 
with. But most of the lesser knights 
also were yet ill satisfied with the 
committee of estates of twelve, which 
was to represent them once and for 
all. Even in the next parliament 
(6th October, 1258), the " Communitas 
haehdlarix Anglic ** sends in a sort of 
loyal address and a complaint directed 
to Prince Edward. The disunion among 
the barons increa^^. In 45 Henry HI. 
(parliament at Winchester, 1261), the 
King lays before them a papal bull, 
by which he has been released from 
his oath to observe the provisions of 
Oxford, and which in like manner 
absolves the prelates and laity from 
their oaths in respect of all decrees 
prejudicial to the Kin^^. The Bishop 
of Worcester and Simon de Montfort, 
on the other hand, summon for the 
2l8t September, 1261, an assembly at 
St. Albans, to which three knights are 
summoned from each county. The 
King summons for the same day a 
council at Windsor, and commands the 
sheriffs to send the said knights to the 
King, and to no one else, '* supra pro- 
missis colloquium habituri** The sub- 



sequent parliaments in vain negotiate 
with the view to a compromise. In 48 
Henry III. (parliament 13th December, 
1263), the dispute between the King 
and the barons is referred to the judg- 
ment of the King of France, as arbi- 
trator. This judgment is published, 
and declares the provisions of Oxford 
null and void. In 48 Henry III. (par- 
liament at Oxford, 30th March, 1264), 
the barons adhere to the assertion that 
the provisions so solemnly sworn to, 
were based upon Magna Charta, and 
declare to abide by them until the 
end of their lives (Hody, 359). Im- 
mediately afterwards the barons' war 
breaks out ; the King is vanquished 
and taken prisoner in the battle of 
Lewes, on the 12th May, 1264. On 
the 25th of May peace is proclaimed ; 
in twenty-nine counties conservators of 
the peace were appointed, and writs 
(dated 4th June, 1264) are issued sum- 
moning a parliament, to which also 
** quatuor de Ugalioribus et diaeretio- 
rious Militibus Comitatus, fwbiseum 
tradaturi de negotiia predicHs" were 
summoned. At this parliament, held 
at London, decrees were issued by the 
prelates, barons, and the communitas 
terras there present, pro pace regni. 
But now a rupture takes place between 
Montfort and the Earl of Gloucester. 
In 49 Henry III.j[20th January, 1265), 
a parliament is held in London, to 
which were summoned the Archbishop 
of York, twelve bishops, sixty-five 
abbots, thirty -six priors, and the Master 
of the order of the Templars, and also 
five earls, and seventeen barons, the 
last named probably all belonging to 
the party of Simon de Montfort (Peers' 
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The fourth and concluding epoch of this reign takes ex- 
ternally a quiet course with the conclusion of peace, an amnesty, 
and the arbitrators' awards (dictum of Kenil worth). The 
King once more takes back the power of appointing to oflSces. 
Such of the rules laid down in the provisions of Oxford as 
are not at variance with the royal prerogative, are confirmed 
by the King with the consent of parliament ; and after severe 
trials we find Henry again in the parliament at Marlebridge, 
regulating the affairs of the nation as law giver, though he has 
given up his foreign favourites, and has repeatedly confirmed 
Magna Gharta. (4) 

The parliamentary progress in this chain of events touches 
two points : 



Reports, i. 141-145). But there is 
besides, a clause to the effect that the 
Vicecomites are to send two knights 
from every county, the cities and 
burghs two citizens, and the cinque 
ports each four men to the assembly 
(see note at end of the chapter). 

(4) The important precedents in the 
fourth period are: In 49 Henry III. 
(parliament at Winchester, 8th Sep- 
tember, 1265), the bishops were sum* 
moned with the exception of the four 
bishops belonging to Montfort's party. 
Also a number of secular Crown vas- 
sals, including the widows of the earls, 
barons, and knights, who had been 
slain or taken prisoners in battle. 
The landed estates of the rebels were 
confiscated and distributed amone^st 
the ** friends of the King." The frivo- 
lous and faithless conduct of the King, 
however, caused the Earl of Oxford 
again to appeal to arms, and to play 
the part enacted in later times by Duke 
Maurice of Saxony. In 50 Henry III. 
(24th August, 1266, parliament at 
Kenil worth), a commission of three 
bishops and three barons was appointed 
by the King et a baronibua consiliarihus 
AngluB, to provide for the welfare of 
the country, and for those who had 
been disinherited. Those six are, in 
like manner, to choose six others. The 
papal legate and Prince Henry are to 
decide as umpires. The so-called 
dictum (award), of Kenilworth was 
agreed ou. At the parliament held 



at Northampton on the 26th of October, 
the verdict of the twelve was pub- 
lished and confirmed. The partisans 
of Montfort were restored to their 
possessions on payment of five years' 
income, or less, from their estates, ac- 
cording to the gravity of their offence. 
On the 18th of November, 1367, a par- 
liament or commune ooncilium regni 
was held at Marlborough, " ad meliora- 
tionein regni et expeditionem justitix.** 
There were present, besides the mag- 
nates et discreii, also the chief justice, 
the chancellor, the judges, and others 
of the King's council. The resolutions, 
under the name of the ** StcUuta of 
Marleberge," must always be considered 
as a portion of the national legislation 
(Peers' Reports, i. 159). In 63 Henry 
III. (parliament at Westminster), the 
potentiores of the cities and burghs, 
as well as the magnates, were invited 
to the solemn translation of the bones 
of Eadward the Confessor to West- 
minster Abbey. After the clObO of 
the ceremony the Tiobiles form a par- 
liament and grant a twentieth with 
the consent of the regni majorea 
(Peers' Report, i. 161). In 55 Henry 
III., on the 13th of January, 1271, at 
a parliament of the magnates held in 
London, the lords and others who had 
been disinherited were completely re- 
stored to their possessions per eommu- 
nem assensmn. In the following year 
Henry III. died. 
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(i.) The right of the Crown vassals to assent to the impo- 
sition of Bcutagia and extraordinary aids, is established by 
more than twenty precedents, and indeed as mnch by grant 
as by refusal. 

(ii.) In connection with the tax-voting assemblies, the par- 
ticipation of the magnates in the promulgation of royal ordi- 
nances also revives. A number of the legislative resolutions 
of this period were, in the later judicial practice, put on the 
same footing with the subsequent parliamentary statutes, and 
were enrolled among the collections of laws; notably, the 
Provisiones de Merton (Eotuli, cl. 20 Henry III.), and the so- 
caUed atatutum de Marleherge (Rotuli, cl. 44 Henry HI.), etc. 
This last is at the outset described as " provisionesy ordina- 
tiones et statuta subscripta,'' and is similar in form and con- 
tents to the statutes published under Edward I.*** 

Among the varying fortunes of these struggles, the advance 
of the Grown vassals towards a constitutional position is un- 
mistakably evident. After numerous confirmations so much 
had been achieved, that even at the climax of each successive 
reaction there is no longer any question of a repeal or curtail- 
ment of Magna Gharta. The omission of articles 12 and 14, 
which dealt with the grant of scutagia and atixilia, was com- 
pensated for by an effectual practice of grant and refusal. 
All circumstances appear to concur favourably to origiaate a 
constitution of the estates of the realm. A weak and faith- 
less monarch endeavours to get rid of the disagreeable gua- 
rantees of Magna Gharta ; he is forced on five different occa- 
sions solemnly to recognize their validity. He endeavours in 
the old way, with the help of favourites and official clerks, to 
restore personal rule ; the power of the prelates and barons 



••• It is from the precedents given 
in notes 1 --4 that the above results, viz. 
the right of the btirons to assent to the 
extraordinary aids, and their partici- 
patioD in the most important decrees 
of the King, are deduced. From the 
so-called Statute of Merton onwards, 
a number of these ordinances were 
adopted into the later collections of 



laws, most completely into the *' Sta- 
tutes of the Realm " (1810), edited by 
the Record Commission. The moat 
notable are the Vrovisiones de Merton 
(statutes, p. 1), the Statutum Hihemim 
(p. 17), tlie provisions touching leap 
year (p. 7), the Dictum de KenUworih 
(p. 12), the StatiUum de Marleberge 
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drives him to dismiss these counsellors^ to hanish them, and 
to accept the great officers who are directly forced upon him. 
His chronic state of pecuniary embarrassment compels him 
constantly to assemble parliaments ; but almost every demand 
is met by statements of national grievances, which the Govern- 
ment sees itself compelled to redress. Prelates and barons 
vie with each other in an opposition, which is based upon 
the memories of the Great Charter, upon common interests, 
upon an increasing respect for class interests and associa- 
tions, and upon the weakness and perverseness of the King. 
The discontented barons at length find a leader in Simon de 
Montfort, the brother-in-law of the Bong, a magnate renowned 
alike as a statesman and a general* Under such leadership 
the nobles succeed for the first time in vanquishing the 
monarchy in open battle, and in taking captive the King and 
the heir to the throne. 

And yet the great sifbcesses of the barons are neutralized 
with marvellous rapidity ; no parliamentary constitution 
results from their victory, in the sense of the feudal constitu- 
tions of the Continent ; because as a fact the material con- 
ditions of a parliamentary constitution were stiU wanting, 
alike in the form pf the governmental power, and in the 
formation of the estates. 

In the first place, the royal rule had still the character of 
absolutism. All sovereign rights sf lQ appeared as emanations 
from a personal will. The possessions and rights of the 
dominant class, the position of the vassals of the towns, every 
form, normal or exceptional, of the liberties and franchises, 
was still based upon the personal decrees of the king. The 
limits of this* power had indeed been indicated in general 
outlines by Magna Charta ; but the executive laws were still 
wanting which were to introduce these principles into the 
practice of the Exchequer, and of the royal county and local 
magistracies. Against the decided personal will of the king, 
neither the committee of the King's court, nor the bureau- 
cratical Exchequer afforded a reliable protection. How should 
the discontented magnates in such a constitution establish a 
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check upon the squandering of the national resources, the 
abuse of the discretionary military, financial and judicial 
powers, unless they themselves exercised these powers ? All 
political administration was so framed as to receive its 
impulse directly from the King and his personal advisers. 
This bureaucratic form turned all the influence exercised by 
the magnates in the direction of appointments to the great 
oflSces and the shrievalty. They were thus in the most direct 
way placed in possession of the power ; but the influence and 
the sagacity even of the most clear-headed leader could not 
hinder the immediate abuse of this power ; an abuse which 
was at once itself felt by the opposite party, as well as by the 
lower classes, and incited them to resistance. Every exercise 
of the rights of sovereignty was regarded by jealous partisans 
as despotic ; and every refusal of a favour was interpreted by 
adherents as an insult and a reason for revolting. Without 
any fault, so far as is proved, of the great leader, the un- 
limited power was converted into a party instrument in the 
hands of the victorious, but politically speaking inexperienced 
party. The dissatisfaction and reaction that ensued, restored 
the so-called "King's friends," i.e. foreign adventurers, 
covetous dependents, and officious clerks to their former posi- 
tions. As the monarchy is in no direction equal to the 
situation, there arises that wavering and apparently aimless 
struggle which we have seen. . 

But regarded from below also, the Grown vassallage still 
lacked the form for an adequate representation as a collective 
whole. Their feudal position excluded the sub- vassals, as it 
did all the other freeholders, from equality with the Crown 
vassals. In this period the Crown vassals still comported 
themselves as the communitas terrm, as a matter of course 
and in good faith, knowing that they had the nation at their 
back. In another direction, however, the esprit de corps, and 
the self-esteem of military honour confirmed the lesser King's 
vassals in the idea of their being pares ; whilst the princely 
lords, who were related to the royal house, and also the pre- 
lates, refused to recognize such an equality, which in point of 
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numbers would have placed them in a modest minority. An 
election of representatives of the inferior nobility to attend a 
concilium regis could no more be successful in those times 
than at the present. If real political performances were to be 
represented, the thousands of sub-vassals, the freeholders and 
the towns were of greater importance than the lesser barons. 
The attempt to allow only a hundred " barons " at the 
Parliament of Orford to participate at the election of a 
national committee, resulted in an immoderate assertion of 
feudal claims. The personal rule is followed by a personal 
opposition rule with confiscations, banishments, and bloody 
struggles, in which on both sides the followers are sacrificed, 
whilst the great lords introduce among one another private 
warfare, letters of challenge and all the ceremonial of 
chivalry; a state of things which, under an impotent and 
perverse Government, appears worse than the previous national 
grievances. 

There was still something incomplete in these constitutional 
conditions which neither the spiritual nor temporal barons 
were able of their own energy to surmount. It consisted in 
the onesidedness of each social class interest, so that each 
party of the barons after gaining the victory, knew of no 
other use for the absolute political power, than to advance 
and enrich themselves and their party. In like manner from 
those party struggles no form was discoverable for giving 
the lesser barons a constitutional position by the side of the 
greater, and for securing to the freeholders of the land the 
portion belonging to them, side by side with both. Only 
the negative experience had as yet been made that it was 
unadvisable to form the inferior nobility into a body of 
electors. The politic leader of the party of the nobles had, it 
is true, found a form for the representation of the larger 
communitas, but it was once more lost in the party conflict. 
It was reserved to the able successor of Henry III. to 
develop the third element which was still wanting in the 
representation of the State. 

That third factor is the collective body of the sub-vassals and 
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the freemen of England, The communitas of the counties and 
cities had been hitherto excluded by the feudal system from 
immediate participation in national affairs. This defect had 
been involuntarily acknowledged on all sides. From the 
commencement of the reign of Henry III. the attentions 
paid to them are increased. They are requested to bring 
forward, by deputies, their complaints against the sheriffs ; 
they are employed in reforming and raising the taxes ; they 
are offered the election of their own sheriffs ; and in 1258 
they are invited to choose two knights " vice omnium et singu- 
lorum,'' in order that these shall appear to deliberate upon 
the auxilia, ** coram consUio regis" In 1261 Simon de 
Montfort summoned three knights from each county to a 
deliberation upon the '* State business," whilst the King in- 
vited the same deputies to his council at Windsor. But after 
Henry had been taken prisoner, Simon de Montfort sum- 
moned, in the King's name, two knights from each county, 
and two citizens from a number of townships to a national 
council on the 28th of January, 1266 ; and so in a certain 
sense this epoch may be said to close with the birth of the 
Lower House. 



Note to Chapter XIX. — The germs 
of a representation of the Bhires and 
cities by chosen members appear at 
the close of this period as tirst at- 
tempts. In the older political con- 
troversial writings erroneous stress 
was laid upon events which contain ' 
nothing about the participation of shires 
and cities in the voting of taxes and 
in legislation. The oldest precedent 
is said to have occurred in 15 John, 
in a military sununons, containing the 
following clause : *' that quatuor discreti 
militea from each shire shall be chosen 
in the first county court ad loquendum 
nohiscum de negotiis regni riostri" 
Here only confidential men are meant, 
with whom the King wishes to de- 
liberate at the time when the invasion 
from France was threatening ; the 
question is here neither one of laws nor 
of the granting of aids, nor does it 
appear whether the assembly was 
aotuaUy held or not. In 10 Henry 



in. (1226) writs were addressed to the 
sheriffs of Gloucester and of seven other 
counties, with the command to have 
quatuor milites de legaliortbus et di$' 
cretioribus chosen by the milites and 
probi homines of the shire. But the 
quatuor milites are only to appear as 
indictors of the Vicecomites concerning 
a violation of Magna Charta. In 58 
Henry III. (council at Westminster) 
the sheriffs were ordered each to send 
two legates et diseretos mtlites to the 
council, **mce omnium et sinqulorum 
eorundem ad promdendum^ queue auxi- 
lium nobis in tanta necessitate impendere 
voluerunt.** In like manner, writs are 
addressed to the bishops with directions 
to assemble the ** archidiaconos^ vivos 
religiosos^ et clerum*' in their dioceses 
to deliberate upon a subsidy. The 
lower clergy are then to send their 
proxies and report their resolutions. 
The Peers' Report (i. 56) acknowledges 
this to be the first dooumentary evi- 
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denoe of an attempt to send represent- 
atiyes of corporations to a councLl. But 
the question is here only one of a 
participation of the lesser yassals of 
the Crown in a deliberation touching 
extraordinary aids. Now for the first 
time the attempt was made to grant 
them a definite share in the proceedings 
side by side with the greater barons, 
in the person of two representatives 
chosen from their midst, instead of the 
general collective summons by the 
sheriff, projected by the charter. In 
like manner the two knights mentioned 
in the writ, were not summoned direct 
to parliament, but only to appear 
"coram coneilio nostro" (Parry, Par- 
liaments, ziii.). This event is of im- 
portance as being the first form of a 
representation, though only of the 
Crown vassals, and only for money 
grants. In 42 Henry III., at the Mad 
Parliament at Oxford, this elective 
principle adopts a new. form, about a 
hundred barons being convened to the 
parliament itself, that is, for the most 
part lesser barons, and a committee of 
twelve chosen from those there as- 
sembled ; an application of the principles 
of suffrage, which at last leads to a 
civil war. But here also it is only the 
Crown vassals that are meant. In the 
summer of 1261 (45 Henry III.), the 
Bishop of Worcester and Earl Simon 
convoked an assembly at St. A 1 ban's 
for the 21st September, 1261, with 
the order that three knights of each 
county should appear, to deliberate 
in common upon national affairs. The 
King, on the other hand, fixed the same 
day for a council at Windsor, and 
commanded the sheriffs to send the 
said knights to the King ^^ supra 
promissis colloquium hahituri" This 
waa certainly an attempt to convene 
representatives of the shires for a 
legislative assembly (Peers' Report, i. 
133) ; but it was made in a tumultuous 
and discordant manner, and its result 
was BO unsuccessful, that it could not 
lank as a precedent. In 48 Henry III., 
at the Parliament held in London on 
the 24th of June, 1264, whilst the 
King was the prisoner of the barons, 
by orders issued to the conservators of 
the peace four knights were summoned 
from each of twenty -nine bhires in the 
following formula : ** Vobis mandamus 
qwUuor de Ug€Uioribus ei disoretioribus 



miliiibus dtcii eomitcUuSj per assensum 
ejusdem oomitaius ad hoe electos, ad nos 
pro toto oomitatu iUo mittatis. Ita quod 
sint ad nos Londini^ in octaxns^ etc, 
nobiscum tractaturi de negotiis (nostris 
et regni nostrt) prasdictis" But the 
question here touches only the restor- 
ation of the national peace, and a 
deliberation concerning it, with four 
trusted men. As the *^fideles nostri," 
are mentioned, it is evident that only 
Crown vassals can be intended. It is 
likewise proved that the grant of a 
twentieth in this year was only made 
by the praslaii et magnates, (Parry, 
Parliaments, xiii.). It was not until 
49 Henry III., at a Parliament held 
in London, on the 20th of January, 
1265, that the first precedent of the 
summons of deputies of the shires and 
cities occurs. The King, who was still 
a prisoner of the barons, issued personal 
writs to one hundred and twenty-two 
clergy, and twenty-three temporal 
barons, **ad tractandum nobiscum et 
cum coneilio nosiro, necnon et aliis 
arduis reqni nosiri negotiis.** And 
then further, **Item mandatum est 
singulis Vicecomitibus per Angliam, 
quod venire faciant duos milites de 
tegalioribus et diseretioribus milittbus 
singuhrum eomitatuum, ad Begem 
Londini, in octabis prsBdictis in forma 
supradieta. Item in forma pradicta 
stSribitur civibus Lincoln, et cssteris 
Burgis Anglissy quod mittant in forma 
prmdicta duos ex diseretioribus tarn 
civibus quam burgensibus suis. Item 
mandatum est baronibus de probis horn- 
inibus quinque portuum, quod mittant 
quatuor de legalioribus et diseretiori- 
bus" etc. The t^xt of the writs 
addressed to the sheriffs and towns 
has indeed not been preserved to us, 
but probably nearly agrees with those 
addressed to the Cinque ports. ** Ita 
qyLod sint ibi in octavif prxdictis nO' 
oiscum et cum prxlatis et magnaiibus 
regni tractaturi et super prmmissis 
auxilium impensuri" etc. With this 
act a form of summoning the communi' 
fates regni originates with the follow- 
ing innovations : — 

(i.) Not only were representatives of 
the lesser Crown vassals convened, but 
the shires and a number of towns as 
such, were represented by two members 
of the body of the community of the 
shire and tJie citizens. 
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(iL) These representativefl were 
directly oonYened to deal with the 
business of the nation ; no longer as 
formerly, merely for the military leyies, 
or for peace negotiations, or for particu- 
lar judicial and admiuistratiye purposes. 

This is therefore the act which origi- 
nated the later Lower House. The 
majority of the older historians of the 
Constitution have rightly recognized 
this ; as, for instance, Spelman, in his 
"Glossarium," under the word *^Far- 
Itamentum" and again in his special 
treatise on Parliaments. The same 
result is deducible from the reprint of 
the Parliamentary writs by Prynne 
(1 659-1664), and from Dugdale's ** Sum- 
mons," but principally from the Peers* 
Beports on the dignity of a Peer, vols, 
i. and v. Among more recent treatises, 
this has also been acknowledged as a 
safe deduction by Hallam (''Middle 
Ajfes"), and Parry (''Parliaments," 
zii.). The summons of 1265, however, 
does not as yet show how far the con- 
vocation of the shires and cities was 
constitutionally necessary f(»r the pub- 
lication of decrees and the deliberation 
upon subsidies. The circumstances 



attending the convention were of 
such an extraordinary kind, that the 
necessity of a repetition did not as yet 
result from them. It was with suoh 
councils almost as with Henry the 
Second's assembly of notables ; they 
oease again, simply owing to the fact 
that the King no longer summons such 
extraordinary a8s^emblies. After the 
overthrow of Simon de Montfort and 
his party, all that we hear of is the 
rciitoration of the ancient constitution 
and national rights. The further 
concilia held by Henry III. are sum- 
moned in the ordinary way bv per- 
sonal writs addressed to a number of 
prelates and magnates ; only from 
these councils the later money-grants 
proceed; only from them the statutes 
of Marlebridge. The event of 1265 
was of moment in the same way as 
the Assizes of Clarendon and North-, 
ampton a hundred years before; the 
lesser vassals and the freeholders had 
for the first time bten combined into 
a body, and had the consciousness 
that to them belonged under certain 
circumstances a share in the King's 
council. 
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CHAPTER XX. 

Wbt (S^mS'ttlntlom of tjbe ^nglo-i^orman ^txiob. 

At the close of this period we must sammarize from all the 
conditions, which we have hitherto traced in detail, the 
influence of the feudal system upon the formation of the 
Anglo-Norman estates. After the close of the first century 
from the Norman Conquest, the law work of Glanvill displays 
to us the English feudal law complete in its technical develop- 
ment. The " Liber Niger " (edit. Hearne) gives a sketch of 
the greater feudal estates in the same period, while the col- 
lection of Testa de Nevill (edit. 1807) furnishes one for the 
close of the period. 

At the beginning of the period the Norman Crown vassals 
evidently regarded themselves as a ruling class ; the sub- 
vassals were looked upon almost as a middle class, the rest 
of the population as vulgar rdturiers, as nearly as possible like 
the class liable to the *' taiUe '* in France. The feudal system, 
by blending office and property, and by turning all relations 
of dependence into those of service, had everywhere the 
tendency to create an hereditary ruling-class and an hereditary 
serving-class. In England it was the power of the monarchy 
which checked this process of development. The royal power 
was here strong enough to keep the spiritual and the temporal 
power, the military and civil departments, and the personal 
right of honour, as well as the hereditary right of property, 
within their fixed and proper limits, to make every higher 
right in the State, dependent upon higher performances for 
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the State, and not to allow the nobility and knighthood to 
become an aristocracy of birth, but to keep them upon the 
level of a " class-right." The imperfect development of 
estate privileges is decidedly the strong side of these institu- 
tions ; and one which rendered the formation of a vigorous 
parliamentary constitution possible in the next period. 
Through the power of the monarchy, in England, the com- 
bination of property with State duties and with political rights 
was guided into grooves different from those on the Continent, 
and formed the following degrees : — 

I. ^i^e (B\as% qf tj^e CEfuater FasstalS) which is subject to 

the greatest change, embraced in its original distribution 
after the Conquest those men, who had already on the Con- 
tinent enjoyed the rank of count, or who had brought whole 
divisions to the army. The estates of the twenty greatest 
feodaries in Domesday Book contain, according to the ordi- 
nary computation ; 798, 439, 442, 298, 280, 222, 171, 164, 
132, 180, 128, 119, 118, 107, 81, 47, 46, and 33 knights' fees 
with various appurtenances. In an analogous position with 
regard to property were the bishops and many abbots. If the 
comparative smallness of the knights' fees be borne in mind, 
and the constant diminution of the lordships by subin- 
feudation, it will be seen that they were originally much 
smaller than the duchies and earldoms of the Continent. Of 
still greater importance was their want of compactness, which 
dated from the Anglo-Saxon period, the possessions of the 
four greatest feudatories being scattered throughout from six 
to twenty-one counties. Between these lay the royal demesnes 
and the estates of lesser vassals in all the counties. The 
landowners accordingly could not consolidate themselves, for 
the strict law of escheat on failure of an heir to the fee, or 
confiscations, would often bring back the same estate to the 
Crown several times in a single century. The great feuda- 
tories of the time of the Conquest are all found during the 
first century among the rebellious vassals. The three greatest 
grants were recalled by the Conqueror himself. As a rule, 
however, the older lordships remained intact, and were 
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referred to in the Exchequer as extraordinary fees under the 
name of *' capital honours." Their sub-vassals who were 
scattered throughout the counties were summoned by the royal 
Vicecomea. The formation of a compact military power was 
thus actually and legally hindered by the prohibition of private 
fortresses, and by the oath of allegiance paid by the sub- 
vassals to the King. The same impediments checked the 
power of forming great feudal courts, which became in later 
times more and more confined, owing to the system of itinerant 
justices and the permanent central tribunals, and was further 
diminished at each successive re-grant. The Norman Period 
was certainly not deficient in external splendour. Many a 
manorial household formed a small court with the ancient 
court oflSces, which were sometimes even hereditary. Many 
lords are described as being owners of parks ; certain of them, 
with royal permission, possessed a fortified castle. In the 
charters addressed to their men and tenants, they made use 
of the style of the royal charters : " Dapifero meo et omnibiia 
hominibus meis, tarn Francis quam Anglian But with all this 
splendour there was no solid foundation, and most especially 
the support found in faithful vassals was lacking. After all, 
the eminent position of these lords was more an actual than 
a legal one. The barones majores, indeed, appeared in the 
military array as bannerets; their reliefs, wardships, and 
marriages form the principal items in the Exchequer (Dialogus 
de Scacc, ii. c. 10), and in the rating of the relevia and 
amerciaments, they had the undesired honour of a higher 
scale. As a matter of course at the royal assizes, the barones 
majores, being summoned to court by name, were put before 
the squireless knights. But if in spite of these things, no 
hereditary dynastic families arise in England, and the position 
of the great vassals remains based merely upon class-rights 
and privileges, as in the Anglo-Saxon period, when the great 
Thane, as such, has no greater Weregelt than the county 
Thane, it is due to the conjunction of the following circum- 
stances : — 

(i.) Firstly, to the difference in origin, because in England 
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the lord's position was not founded upon Seigneuralty (that 
is, the transference of military service from the small to the 
great landed estates), but upon the police protection of the 
Hldford. Besides this the monarchy did not allow any 
extension of the manorial, judicial, and police powers to arise, 
and no privileged right to a court of peers, and no exception 
to military service; but by the assize of arms it rather 
raised to a living military institution that popular array 
which in the northern counties had always remained able 
to take the field. The haughty bearing of the martial classes 
against free civilians found therein an effectual barrier. 

(ii.) It was also due to a differenc.e in its development. 
After the reign of Henry I. the great bishop, Eoger of Salis- 
bury, whose family for a hundred years occupies so eminent 
a position in the administration of the realm, is to be regarded 
in some measure as the founder of a new official nobility, 
the distinguished members of which not only find their way 
into the bishops' sees, but also, by grant of manors and 
by marriage, into the great nobility, such as the Bassets, 
Clintons, Trussebuts, etc. At the close of every two genera- 
tions of this period the larger portion of the greater baronies 
appear to have passed into the possession of other families. 
As early as the commencement of the twelfth century the 
great nobles of the conquering army were, in consequence of 
their unsuccessful rebellion against the monarchy, dispossessed 
of their original estates. Under Henry II. the newer official 
nobility already forms the majority of the body of great barons, 
whose descendants take the lead among the barons of Magna 
Charta. Other families again appear in the foreground of 
the barons' war. The English prelates also are not local 
rulers, after' the manner of the French and German electors 
and bishops, but an official nobility, which conducts the great 
business of the nation in common with the secular official 
nobility, and on that account with all the more uniformity. 

(iii.) The striving after an hereditary position for the ruling 
class accordingly, in England, takes a direction not towards 
the foundation of independent local lordships, but towards a 
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participation in the supreme council of the Crown. This 
personal vocation must, according to the nature of the case, 
be confined to the firstborn alone. In the same manner the 
heavy burdening with military service and taxation leads to a 
limitation of the privilege to the firstborn, and thus lays the 
foundation of the hereditary peerage, which arises in the 
following epochs. (1) 

II. ®fte Sbwonft Ctlass was formed by the lesser Crown 
vassals, gradually blending with the sub-vassals. (2) 



(1) Oq the formation of the class of 
the higher nobility, and aabsequently 
of the knighthood, I may be permitted 
to refer my readers to my treatise, 
" Adel und Rittersohaft in England " 
(Berlin, 1853, 8vo.), upon which, how- 
ever, the authorities of Hallam and 
Allen, and the older ones of Selden 
and Dugdale, have here and there had 
too great an influence. As to the first 
distribution of landed property by the 
Conqueror, cf. above, pp. 12i-128 
(Ellis, "Introduction," i. 226 mo.). 
The manner in which the estates of tno 
magnates were mingled together, is 
shown by the following survey of the 
number of hides (hidas) in Sussex, in 
which county the manorial possessions 
are especially numerously represented : 
Earl Roger, 818 manors; William of 
Warenne, 620; Earl Moreton, 520; 
William of Braiose, 452; the Arch- 
bishop of Canterbury, 214; Earl Oro, 
196; the Bishop of Chichester, 184; 
Bishop Odbem, 149[; the Abbot of 
Fecamp, 135 ; Battle Church, 60 ; the 
King, 59; the Abbot of St. Peter, 39; 
the Abbot of St. Edward, 21 ; Odo and 
Eldred, 10 ; the Abbot of Westminster, 
7. As to the supposed estates of earls, 
haronee majoreSy and minores of this 
period, cf. above, p. 288. 

(2) The formation of the English 
kniglithood is in its final result de- 
scribed in the Testa de Neville tive 
Liber Feodorum in curia Seaccarii 
tempore Henry III. and Edicard I. (1 
vol., folio, 1807), (Record Commission). 
The enumeration of all the small 
Crown-fiefs, the tenures by frankal- 
moign, atid the amount of the acutagia 
and auxilia paid by each Crown vassal 
prove to us, that upon the foundation 
of possessions like these, no separate 
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class could be built up; indeed, the 
lesser Crown vassals were sure to lose 
themselves in the mass of the sub- 
vassals, who frequently possessed two, 
three, four, and moro knights' fees, and 
in whom the old Saxon Thanehood was 
also represented. How doubtful in 
many points the line of demarcation 
was, is shown by the county of York, 
whero, of one hundred and five Crown 
vassals, only twenty-nine are large 
land-owners ; the rest were as a rule 
described as Thanes of the King, 
whilst they are only in possession of 
desolated lands, which at the time of 
Domesday Book could not possibly 
perform a knights' service. The word 
*^^ miles" sometimes designates a simple 
horseman, and sometimes an important 
possessor of great knights' fees. Even 
this use of the term expresses that the 
tenures of property and the perform- 
ances in the commonwealth are each 
considered separately, and that accord- 
ingly no separate class-relations are in 
existence, arising from the blending of 
personal rights and duties with posses- 
sion. The Iwmagium, too, dot s not ex- 
press such rights. It is an established 
fact, that an oath of allegiance can be 
taken to a private individual for a fief 
and the grant of an estate in return for 
service; without them, certainly only 
to the King (Bracton, ii. o. 35, sec. 6), 
It is, moreover, useless to try to import 
from the Continent into England, a 
technical distinction between homagium 
ligium and simplum. The ligium means 
tiie feudal oath generally (Glanvill, 
ix. 0. 1 ; Bracton, ii. c. 35, 37 ; Fleta, 
iii. c. 16, sec. 16; Britton, o. 68). 
The honour of serving the King be- 
longs in the first plaoe to the greater 
land-owners, and is therefore considered 
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The lesser Crown vassals differ in no way from the greater 
in respect of their tenure. They are directly enfeoffed of the 
King, and are competent to sit in judgment upon every Crown 
vassal, as pares of the Curia Regis, so soon as they are sum- 
moned to it. Many of them find, in influential offices, a posi- 
tion which is outwardly also equal to that enjoyed by the great 
vassals. Of the original number of about four hundred 
harones minores, the majority were probably from the first 
owners of knights' fees in Normandy, or younger brothers and 
sons of such possessors; and the rest the holders of small 
court-offices, as the under-chamberlain Herbert, the four 
cooks, the carpenter, the bow-stringer, the forester, the 
falconer, the steward, the porter. Only in a few cases do the 
names, like Oswald, E aired, Grimbald, Eadgar, Eadmund, 
and iBllured, indicate Saxons. 

Of the great number of the sub'tenentes (7871) in Domes- 
day Book apparently less than half are really subinfeudated 
sub-vassals ; they are for the most part Saxon Thanes, and 
free followers doing service, among whom formal subin- 
feudation made only slow progress (above, p. 126). So far 
as such investiture took place, the possessions of the ecclesi- 
astical mesne tenures seem to be on the average somewhat 
greater than those of the secular tenants. The sub- vassals, 
who had themselves received more than a knight's fee, might 
also themselves have sub-tenentes under them. The majority 
of the Norman sub-vassals were probably at the Conquest the 
dependents of the greater feodaries, younger brothers or sons, 
servants, soldiers, or other people who had been till then 
landless. About half of them, as far as can be judged from 
the names, were Saxon Thanes who kept their old possessions 
— and who had become, very much against their will, subject 
to Norman lords. 

In respect of the amount of their landed property, the two 
classes appear from the first equal. Their feudal possessions 
were comprised in the soil with its customary rights. Upon 

all the greater honour for the lesser land- Majesty " is still regarded by the Eng- 
o^ners. To be a *' liege subject of His lishman of the present day as an honour 
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the estate, endowed with manorial rights, the landowner 
raises through his bailiffs (prsepoaitiy reeves, stewards) the cus- 
tomary dues ; and being generally represented by them, holds 
his court in the forms of the court baron and customary court, 
and by virtue of later grant a royal local magisterial court or 
court-leet. But the possession of a manor is independent of a 
military enfeoffment, and we even meet with manors in the 
possession of socmanni. In like manner the position of a law- 
man {liber et legalis homo) is independent of a knight's fee. 

The uniform pressure which the royal power exercised upon 
the greatest as upon the least of the vassals, was sure in this 
state of things to make all the lesser vassals appear more and 
more as one homogeneous body. Since subinfeudation was 
the only form of independent disposition of fiefs, in numerous 
cases Crown vassals became, in respect of newly acquired 
property, under- vassals ; even the great feudatories and pre- 
lates did not disdain to hold a fief by under-tenure of other 
lords and of the Church. The methods of holding property 
became thus so complicated, especially after the Crusades, 
that all idea of a lower rank as attaching to subinfeudation 
disappeared. r 

The development of the chivalrous fraternities had made 
the dignity of knighthood a common bond of union for all 
vassals. Education, profession, martial honour, and partici- 
pation in the county assemblies, are the same for the whole 
host of the lesser vassals. Every honorary precedence of the 
lesser Crown vassals over the sub-vassals became more and 
more problematical when in re-grants of manors the Crown 
changed the mesne vassals into immediate vassals, and with 
the sanction of the King new holders entered upon the small 
Crown fees. 

And when at last the statute of Quia Emptores (18 Edw. I.) 
entirely prohibited new subinfeudations, in order to put an 
end to the interminable complications in the tenure, when 
-every new possessor became from thenceforth the immediate 
vassal of the lord paramount, it would have been absurd to 
concede to the lesser Crown vassals, as such, the right of 
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taking precedence of the old sub-vassals, who had been estab- 
lished for generations npon their old landed estates. From 
the time of Henry 11.^ moreover, the decisive innovation had 
arisen of a money payment being more and more regu- 
larly substituted for personal military service ; there was also 
no further difference in this respect between the two tenures 
than that the lesser baron paid his scutage to the sheriff, 
and the sub-vassal sometimes to his lord's officer, and some- 
times to the sheriif. 

A comparison with the state of things on the Continent 
proves to us that the main point of distinction in England 
was the alienability and divisibility of the knights' fees, the 
inalienability of which was the chief basis of the lesser con- 
tinental nobility. In England it was impossible to maintain 
the inalienability of the fees, for the very reason that the 
feudal bond had become extended to the whole of the landed 
possessions in the country; alienability was even promoted 
by the fiscal maxims of the Exchequer, to which every solvent 
holder was equally agreeable, as well as by the ease with 
which the royal consent could be obtained for all sorts of 
matters on payment of fees. The period of the Crusades, for 
instance, was productive of numerous and extensive aliena- 
tions, mortgages, and partitions. After the acquittance of 
feudal service by scutages, feoffments and subinfeudations 
appeared altogether only as an onerous method of alienation, 
through which the new holder took over with the land, the 
pecuniary burdens of relevia, the payment of the periodical 
auxiliaf and the restraints attached to feudal wardship, mar- 
riages, etc. The alienation carried with it also the creation 
of new incidental ground rents, which urgently required that 
the legislature should bring about a simplification of the law 
of tenure. Hand in hand with this went the splitting up of 
their land into parcels by the feudal possessors ; which was- 
intimately connected with the frequent change of possession, 
and with the circumstance that the judicial power failed ta 
firmly consolidate itself with the landed interest. Presently 
the Crown resolved on a re-grant in parcels in cases of escheats. 
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and forfeitures ; then again allowed a partition among several 
co-heirs; and finally alienations even of portions of a fief 
on payment of heavy fees, so that even hundredth parts of 
a knight's fee are met with. Hence as early as the middle 
of this period the number of the possessors of the smaller 
fiefs visibly increased. Many of them are younger scions of 
the families of the Crown vassals and sub- vassals; others 
again freeholders who had been enfeoffed for their military 
services, or through an act of favour; others were wealthy 
persons, especially those in the towns, who at the time of 
Bichard I. acquired by enfeoffment such lands as were gene- 
rally sold to the highest bidder. 

The combination of these circumstances in England in 
the Middle Ages, did not permit of the knighthood becoming 
an exclusive hereditary dignity. Not real estate as such, but 
the mastership acquired in doing warrior's service gave a 
claim to the honorary title of dominus, or "sir," which remains 
a personal dignity that the Grown vassals were bound to take 
up. This honorary title is also conferred in the Middle Ages 
upon the higher clergy and graduates of the universities. The 
word "knight" is used to denote more specially the military 
rank with it, but since no especial social rights are connected 
with it, and the rights of possession and influence in the shire, 
etc., did not depend upon it, the taking up of the dignity of 
knighthood was in comparatively early times felt rather as a 
burden, in consequence of the high fees chargeable, and was 
from time to time enjoined by royal command. Already in 
these times the Exchequer rolls contained innumerable entries 
of fees which were paid for a delay {pro reapectu militise). 
Those possessors of knights' fees who had not acquired the 
formal dignity of knight now call themselves esquires {scutarii). 
In their shire, the esquire and knight were sufficiently known 
by their position in the county court. On the other hand, since 
the Crusades, the adoption of family arms had become more 
and more an established custom, which in the military array 
had been rendered necessary by the wearing of armour. 

The main issue, the sum total of services to be rendered 
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to the State, became finally the same for all ; the knighthood 
at the close of this period forms an entirety — a freed and 
definite station^ in which no contrast between noble and 
burgess landowners ever arose, and without prejudice to the 
social claims to superior honour advanced by old possessors 
and families. 

III. The mass of the rest of the f ree^oUttts anlK ttnan ts appeared 
from the standpoint of the Norman knighthood as '' taiUables,'* 
a kind of '^ appurtenance of the soil." The royal assurances 
after the Conquest contained indeed in general a guarantee 
for the protection of all existing rights of property. But 
the mass of the ceorls {villani) were still further pressed down 
by Norman arrogance, as well as by the form of the local 
police regulations during this period, so that they were with 
regard to the landowner, in a precarious position, and without 
a right of possession protected by law. As against the lowest 
stratum of the people the monarchy allowed the propertied 
class full sway, just as it had upon the Continent created 
a "bondmen" peasantry. Moreover, in the Exchequer there 
was that ** pensee immuable,'' which knew full well that the 
enormous money payments which fiefs had to render to the 
Crown, must after all be raised through the peasants, and 
ultimately fell upon them. 

Better possessory rights on the other hand were given 
in Domesday Book, under the headings of liberi homines, 
socmanni, lurgenses. Many among these were old allodial pos- 
sessors, who became more uniformly subjected to the burdens 
of the feudal system, the more the principle was carried out 
that this kind of possession also could be maintained by 
"redemption," that the inferior possessor must bear the 
burdens of the vassals, and the Saxon those of the Norman. 
The extension of feudal principles to it, is evidently the result 
of an increasing practice, which originating from the Ex- 
chequer and the Curia Regis, was at last embodied in the 
universal maxim that " all landed property in the country " 
is held of the King, either immediately, or mediately through 
a mesne lord. The legal details of these relations with 
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regard to private rights will probably never be completely 
explained. (3) 

But with regard to public law the following circumstances 
intervene and lead to a gradual amelioration of their position. 

1. The revival of the county militia after Henry II.'s assisa 
de armis. Even in the feudal militia the military service 
of such persons had certainly been customary and indis- 
pensable as a reserve. Those thus equipped (servientes) how- 
ever appear there only as servants of their lords ; whilst the 
assisa de armis summons them as a national levy of their own 
duty, i.e. of their own right. 

2. The constitution of the civil courts had allowed all libere 
tenentes to continue to act as lawmen in the hundred court, 
which was now certainly in a state of decay. With the 
beginnings of the jury system their participation became ex- 
tended. In commissions appointed to take evidence, whose 
province became more and more only to establish facts, a par- 
ticipation of credible inhabitants of the neighbourhood was 
requisite. In addition to the knights, other libere tenentes 
were accordingly regularly appointed, but they were not to be 
mere villani or rustici. 



(3) The common law relations enb- 
sisting between freeholders, tenants, 
and villeins, can only be perceived in 
some degree from the law books, and 
considerable gaps are left in the history 
of their development after the later 
Anglo-Saxon era. For the period im- 
mediately following the Conquest, the 
list given above (p. 128), taken from 
Domesday Book, serves as a source of 
information. The liberi homines (ad 
nullam firmam periinente$) who sow 
and then occur, are probably old allodial 
peasants against whom at nrst no claim 
could be made, and who were only 
gradually bent down under the judicial 
and financial practice of the feudal 
system. Libert homines appear in con- 
siderable numbers only m the coun- 
ties of Leicester, Lincoln, Norfolk, and 
Suffolk ; liberi homines commendati 
occur principally upon ecclesiastical 
estates. The "Dialogus" shows the 
light in which bureauoratical opinion 



held the villeins : *' decretum est, ut quod 
a dominis exigentibus meritis interveni' 
ente pactione legitima poterant dbtinere^ 
iUis invfolabilijure ooncederetur ; csste' 
rum auteni nomine successionis a tem- 
poribtts subacUe gentis nihil vindicarant^ 
de csetero studere tenentur detjotis obse- 
quiis Dominorum sitorum gratiam emer- 
cari,^* etc. (Dial, de Scacc, i. o. 10), 
In the law works of Glanvill and 
Bracton the increasing pressure upon 
the villani appears to have reached 
such a pitch that former villeins and 
those who had been free possessors 
from their birth, are comprised under 
the common expression viUenagium 
(Ellis, i. 81). From that time they 
form the ** villeins regardant " in con- 
trast to the landless ** villeins in gross" 
(the remnant of old serfdom). Here 
also oppression and denial of justice 
was undoubtedly the source of peasant- 
subjection. 
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8. The criminal jurisdiction and police control of the tumus 
Vicecomitis drew to it the whole of the adult population^ to 
give account of the preservation of the peace and to pass an 
annual magisterial review, i.e. " view of franc-pledge." In 
spite of much that was burdensome in it, it gave rise to 
a useful habit of common service for the whole people. In 
the local police tribunals, which had become so numerously 
subdivided, and which regulated their proceedings according 
to the pattern of the turnus Vicecomitia, the dearth of free- 
holders caused the vUlani to be constantly employed in actual 
service as lawmen. 

4. In a still greater degree, and systematically, did this 
become the custom in the courts leet of the towns, in which a 
considerable burden of taxation was evenly distributed and 
thus produced the idea of a civic equality. The various 
ranks and descriptions of property here become inseparably 
blended together. The sum total of all those who bore scot 
and lot, are now described as *' liberi homines " or "freemen," 
as men fully bound by duty, and fully entitled to their rights. 
The towns become the nucleus of a new class-formation, 
framed on the old relations subsisting between liberi homines, 
socmanni, and villani. 

In the whole picture of these class relations there are found 
in spite of all the pressure exercised by a fiscal and police 
rSgime, important germs for future times. However modest 
the measure of political privileges which these shire and 
city unions were primarily to gain, the most important founda- 
tion of a parliamentary constitution had been already laid ; 
which was, the habitual and personal meeting together for 
public business, the local and periodical co-operation of the 
State-bureaucracy with the individual communities. 
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THIRD PERIOD. 

THE PEBIOD OF THE GROWTH OF 
THE ESTATES OF THE REALM. 



CHAPTEE XXL 

®6t GTfntutB of organf?mg gfctatutw — ®f)e ^niou of tje 
Central CEfobnnment toftf) tf)e Constitution of tf)e Counties.* 



Edward I., 1272-1307 
Edward II., 1307-1827 
Edward III., 1327-1377 
Richard II,, 1377-1399 
Hknry IV., 1399-1413 



Henry V., 1413-1422 
Henry VI., 1422-1461 
Edward IV., 1461-1483 
Edward V., 1483 
RiOHAUD UL. 1483-1485 



Almost three generations had passed away since the last 
year of Henry II.'s reign, and the land had not yet found 



* Among the sources and works of 
reference for this period we must place 
before all others the State records, and 
particularly the Statute ItoUs which 
«xi8t as the official publication of the 
Parliamentary legislation of permanent 
Yalidity from 6 Edward I. to 8 Ed- 
ward iV., and which are the basis of 
the official collection of Statutes of the 
Realm (1810, etc.). As the next source 
are to be considered the Parliamentary 
Rolls, that is, registrations made by 
the officials of the Chancery of the 
more important proceedings in Parlia- 
ment, now printed as ^^Boivli Par- 
itamentorum tU et Petitiones et Placita 
in Parliamento" (vol. i.-vi. 1832, fol.). 

The proceedings of the Continual 
Council ore printed in Sir H. Nicolas, 



"Proceedings and Ordinances of the 
Privy Council of England from 
10 Richard IL to 33 Henry VIII." 
(7 vols. 8vo, 1834-1837) ; see also the 
Monograph of Sir F. Palgrave, "An 
Essay upon the Authority of the 
King's (3ouncil" (1 vol. 8vo, 1834). 
As to the Exchequer, Madox gives in- 
formation for this period. As to the 
judicial system, see r oss, "* The Judges 
of England " (1848-64, vols, iii., iv.). 
The general collection of the State 
records, Rymer, "Foedera, 0>nven- 
tiones," etc. ext^ds to 1391. 

Of the law books, Britton and Fleta 
belong to the commencement of thiB 
period, as does also Home's " Myrrour 
aux «rustices," (cf. Biener, **Engl. 
Qeschw. Ger.," ii. 387» seq.). The 
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rest. John's reign had left behind it the indelible impression 
that even the Great Charter did not as yet afford sufficient 
protection to person and property against a despotic form 
of government. Furthermore, it had become evident that 
nobles and prelates alone were not equal to the new task ; 
Magna Gharta had at first only engendered party struggles. 
Accordingly, during the vicissitudes of Henry III.'s reign both 
parties involuntarily resorted to the same measure, to give 
stability and equilibrium to the nascent constitution, by 
admitting the middle classes in groups distributed according 
to communities. 

By the side of the great feudatories, whose participation 
in the government of the realm had since the days of Henry 
ni. been immutably established, a middle class had sprung 
into prominence in the knighthood, owing to the improved 
position of the sub-vassals and the wealthy freeholders. Their 
position in the county court, their homes, and their family 
connections had given the knighthood a solid influence in 
the towns also, in which likewise a new middle class, but 
one still inferior to the knighthood, had sprung up from 
other sources. The monarchy had to make up its mind to 
give these middle classes a share in the government of the 
realm, if it did not mean, in its struggles with the magnates^ 
to part with its influence to the committees of the barons, as 
had been the case under the inglorious reign of Henry III. 
The experience of the Provisions of Oxford and of the Barons 
War were of paramount influence upon these times. With 
Magna Gharta and the manifold limitations it imposed upon 
the administration of the realm, with the great concessions 
made to the Church, and the growing power of the knight- 
hood and the boroughs, a government such as the kings of 



best authority upon the practice of the 
courts are the so-called Year Books, 
that is, the collection of cases forming 
precedent determined in the central 
courts, from Edward II; Of legal 
history, Reeves, "Hist, of the English 
Law," vols. ii. and iii., deals with the 
period. Of the treatises upon the Con- 



stitutional History of England, Hallam^ 
"Middle Ages," cap. viii. and the 
supplements to it ; Lappenberg-Pauli, 
"Gesohichte Englands,' vols, iv., v.; 
but above all, Stubbs, " Constitutional 
History " (1874, etc. vols. ii. and iii.),. 
whose chief merit and main success 
lies in this period. 
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England had formerly carried on by an Exchequer and a 
number of confidential counsellors, was no longer possible. 

The firm establishment of these conditions became the 
task of the times throughout a series of statutes, beginning 
with Edward I. the greatest monarch England had seen since 
iBlfred the Great, and the one whose rule constitutes the most 
glorious epoch of the Plantagenets. The bitter experiences 
of his father had taught him that a participation of the 
estates in the Govemment could not be refused. Firm and 
shrewd of character, he resolved to give new strength and 
stability to the throne by means of those very institutions 
which had proved ruinous to his predecessor. With the 
statute of Marlebridge a legislation was begun which now 
made such progress, that at no other time throughout the 
Middle Ages was so much law positively established as in the 
century of the three Edwards. For this legislation no object 
appeared too great, and none too small. Lord Chief Justice 
Hale states emphatically that in the first thirteen years of 
Edward's reign, English law made more progress than in all 
the centuries from that time until his own day.** 

The greatness and the peculiarity of this legislation lies 



*• Of the fertility of the legislation 
(lariDg this period, the following ab- 
breviated list of the reign of Edward 
I. may give lis a survey: 3 £dw. I., 
Stat. Westminster 1 ; 4 Edw. I., 8tat. 
de extenta Manerii; Stat, de officio 
Goronatoris ; 6 Edw. I., Stat, of Glou- 
cester; 7 Edw. I., Stat, dealing with 
alienations in Mortmain ; 10 Edw. I., 
Stat of Rutland; 11 Edw. I.. Stat, 
de Mercatoribus ; 18 Edw. I., Stat. 
Westminster 2, Stat of Winton, Stat. 
Civitatis Londini, Stat. Circumspect^) 
Agatis, Confirmatio Chartarum; 14 
Edw. I., Stat. Exonifls; 18 Edw. I., 
Stat. Quia Emptores (Westminster 3), 
Stat, de Judaismo, Stat. Quo Warranto, 
Stat. Modus levandi fines ; 20 Edw. I., 
Stat, of Waste, Stat de Defensione 
Juris, Stat, de Moneta; 21 Edw. I., 
Stat, de lis qui ponendi sunt in 
Assisis, Stat, de Malefactoribus in 
Parcis; 25 Edw. I., Stat. Conflrma- 
tionis Chartarum ; 27 Edw. I., Stat. 



de finibus levatis, de libertatibus, per- 
quirendis, Stat, de Falsa Moneta; 2^ 
Edw. I., Stat, dealing with wardshi]> 
and reliefs, Stat, dealing with accused 
persons, Stat. Articuli super Chartas ; 
29 Edw. I , Stat amoveas manum ; 33- 
Edw. I., Stat, de Protectionibus, Or- 
dinatio forestie, Stat, dealing with 
measurement of land, ord. of Inquests r 
34 Edw. I., Stat, de Conjunctione 
Feofiatis, Stat, on Amortization, ordo 
ForestiB ; 85 Edw. I., Stat de Aspor- 
tatis Religlosorum, and so on to a 
still greater extent under Edw. lU. 
This stupendous stream of legislation 
may bo explained also by the cir> 
cumstance that the half century of 
the incapable government of Henry 
III. had piled up in all directions the 
demands made upon the legislature. 
The merits of Edward I. are also fully 
acknowledged by Blackstone, iv. 425-- 
427. 
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in the constant realization of a single fundamental idea ; the 
combination of all the functions of the secular executive power 
with the existing greater unions of communities — a combina- 
tion by which the people became penetrated with the con- 
sciousness of its political duties, inspired with an idea of 
political unity, and competent to take the preservation of 
peace and order in their own hands. In this profound system 
of legislation, as also in Magna Gharta, could be perceived the 
hand of that well schooled bureaucracy which from the close 
of Henry the Third's reign resumed its normal activity, and 
continued the internal consolidation of the constitution, under 
the guidance of a high-minded monarch, and which (in spite 
of a cessation under Edward II.) finally accomplished under 
Edward III. the building, in the course of a single century, 
of the new edifice from the heterogeneous materials at hand. 

The necessary cohesion of the counties, hundreds, and 
boroughs, was already existing, thanks to the retention of 
the Anglo-Saxon judicial system, to the now perfect recon- 
ciliation of national contrasts, and to the opportune transfor- 
mation of the judicium parium into the jury system. The 
<5ountry was indebted to the harsh rule of the Norman period 
for one great result, viz. the habit of the wealthy classes 
of being eager and ready to perform the behests of the 
State in military, judicial, and police functions. 

The essential unity and power of the executive also existed, 
thanks to the strong development of the royal sovereign 
rights, to the strict management of the Exchequer, to the 
judicial bench of the Curia Regis, and to the elements of a 
council of State, which had been rising into prominence from 
the time of Henry III. 

The fault lay only in the insufficient combination of the two 
elements, for which neither the officiaUst system of Shirgerefas 
and local bailiffs, nor the itinerant commissions sufficed; 
because such institutions in the hands of a despotic govern- 
ment became the passive tools of oppression, and under a rule 
of grandees were converted into mere unstable and violent 
party instruments. 



\ 
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This gap had been filled up in the former period by com- 
mittees of parishes, so far as temporary needs required ; that 
is, when the royal officer, who stood aloof from the people, 
could not determine questions of fact and local questions, 
except on the testimony of the neighbours on oath, i.e. by 
means of the provost and four men of the villages, and by the 
representative body of twelve men or more from the greater 
unions. In this way the framing of Domesday Book had 
been brought about ; in this way from time to time an estab- 
lishment of inquests of office {ad quod damnum^ etc.); the 
police functions of the court leet ; the new method of deter- 
mining the question at issue in civil actions, and the question 
of guilt in criminal cases ; the ratings for military service, and 
the first ratings for the hide-impost and income-tax. What 
was now to be achieved was the permanent and uniform 
blending together of these elements so as to form an organic 
union of the central government with the government of 
provinces, districts, and towns — such an organic union as in 
our own time forms the problem which the German Empire 
has to solve. The essentials were — 

1. That the rules of administrative law should be as clearly 
defined as possible, seeing that the fundamental articles of 
Magna Charta did not as yet suffice for securing a fixed ad- 
ministrative rule, and for the protection of the subjects. 

2. The formation of the system of juries into permanent, 
uniform, and organized institutions of justice, and of military^ 
civil, and financial administration. 

8. The development of the higher and lower district offices 
(justices of the peace, coroners, constables, etc.), for all such 
dispositions and measures of the executive as could not be per- 
formed by the juries, but only adequately by individual officers. 

In this manner the organic union of the English Govern- 
ment with the counties, hundreds, and boroughs was brought 
about ; so that the exercise of the undiminished prerogative 
rights passed by virtue of legal authority to the officers and 
committees of the provincial unions. Thus arises the world- 
renowned system of English self-government, the indepen- 
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dent elements of which had existed abready in the former 
period.*** 

I. A blending of the militai-y system with the constitution of 
the shires, to form an organized militia (originating in the 
reign of Henry III.) during this period became necessary, 
hoth for the national defence, and on account of the military 
power of the barons within the realm. The personal liability 
of the owners of knights' fees to serve, still formed the basis 
of the ordinary military system; but the feudal roll had 
already shrunk considerably. The growing opposition of the 
clergy had greatly restricted the feudal services of the clerical 
crown vassals. The administrative maxims of the Exchequer 
had, in the case of re-grants of land, rather aimed at acquiring 
great revenues than at the permanent interests of national 
safety ; many groups of estates were granted under the names 
of " baronies," for the purpose of raising the great relevium 
of a hundred marks, whilst the number of the shields was 
reduced. The dividing up of knights' fees into parcels ren- 
dered impracticable the furnishing of troops for real purposes 
of war ; frequent alienations brought the system of holdings 
entirely into disorder. In all directions the insular position 
of the country showed its influence. The military conditions 
existing on the Continent, the hundreds of baronies and for- 
tified towns all competent to wage private warfare, the count- 
less castles, the short campaigns and petty sieges were not 
to be found in England. The few castles and fortressed towns 
were as a rule in the hand or under the control of the King. 



*•• The complicated details arc 
given more exhaustively in my "Ges- 
chichte des Self-government,*' 1863, 
pp. 144-204. The modem English 
historians appear inclined to accept 
this conception of the development of 
their constitution. Thus Stubbs, " The 
principle of amalgamating the two laws 
and nationalities by super-imposing 
the better consolidated Norman super- 
structure on the better consolidated 
English substructure, runs through the 
whole policy. The English system was 
strong in the cohesion of its lower or- 
ganism, the association of individuals 



in the township, in the hundred, and 
io the shire. The Norman system was 
strong in its higher ranges, in the close 
relation to the Crown of the tenants 
in chief whom the King had enriched " 
(Stubbs, i. 278). *♦ The peculiar line 
of Edward's reforms, the ever percep- 
tible intention of placing each member 
of the body politic in direct and im- 
mediate relation with the royal power, 
in justice, in war, and in taxation, 
seems to reach its fulfilment in the 
creation of the Parliament of 1295" 
(Stubbs, ii. 292). 
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Hence had resnlted a state of affairs, in which the summons 
of the feudal militia only appears as a mustering. The 
owners of the knights' estates pursue, each according to his 
inclination, either agriculture, or military service for pay, or 
again the highly esteemed State service. A standing feudal 
militia only appeared essential for the border lands, which 
accordingly retained a different military organization. Hence 
as early as the time of Henry II., the system of the purchase 
of immunity by scutages had begun. This purchase of dis- 
charge becomes gradually the rule; after Edward II. the 
scutage becomes absorbed in the general ground-tax. A 
complement was now found in the county militia, in the 
form in which the Assize of Arms (1181), had remodelled it, 
but which had not as yet attained to its full effectiveness. It 
now receives an elaborate code of organization. With the 
consent of Parliament the statute of Winchester, 18 Edward I. 
c. 6, declares the liberi homines who were capable of bearing 
arms liable to serve in the militia and bear arms from their 
fifteenth to their sixtieth year. In like manner as in the con- 
stitution of the Eoman centuries, five degrees were formed of 
incomes of 15, 10, 5, 2-5, and under 2 pounds of silver. 
Every possessor of lands of an annual value of ;£15 or 40 
marks in money was to provide himself with a breast-plate, 
an iron helmet, a sword, dagger, and horse ; of i£10 to £15 
the same, except the horse ; those possessing £5 to £10 in 
land, a quilted doublet, an iron helmet, a sword and dagger ; 
those with 408. to 100s., a sword, bow and arrows, and dagger ; 
those worth less than 40«. in land, a sabre, pike, and small 
weapons ; those of less than 20 marks in personal property, 
similar weapons. By this rating according to money value, 
the possessors of knights* fees, citizens, free tenants in 
villeinage, and householders, are ranked together in degrees ; 
the wealthy fireemen of the boroughs also, without regard to 
landed estates. At the same time the more special provisions 
of the Assize of Arms (Henry II.) continue in force ; the King, 
by virtue of these provisions, causes those bound to serve to 
be registered and taxed by his commissioners, and the dis- 



352 



Constitutional History of England. 



obedient to be punished. In every hundred a chief constable 
is appointed ; in the old tithings and viUatas, the Tillage bailiff 
is generally made a petty constable, and receives in addition 
to his old magisterial functions, a new military office. An 
inspection of the troops (" view of armour ") is to take place 
twice a year. In the interests of the general peace the militia 
stood at all times under the orders of the sheriff. When 
war threatened, however, the King sent a commission of men 
experienced in war to bring the militia of the district " into 
military discipline." The double relation that now existed, 
that of a claim of the Crown to feudal services arising from 
the feudal bond, and to the service of the national levy, by 
virtue of the militia code, was for a long time turned to ac- 
count somewhat arbitrarily, in spite of the manifest unfair- 
ness of making claims upon the communities for equipping 
and maintaining the soldiers, in addition to the heavy taxa- 
tion of the boroughs and freeholders. Under Henry 11. and 
Eichard I. the militia burden was frequently reduced to this 
extent, that every two men bound to military service had to 
equip and maintain a third, or every three a fourth, or every 
eight a ninth man. But the regime of the nobles at the 
beginning of Henry the Third's reign repeatedly demanded 
with less consideration a forty days' service at the expense 
of the townships, or of the county, or else the supply of 
munitions of war and provisions. Under Edward I. and 
Edward II. these equipments at private cost were frequently 
required. (1) 



(1) An official report by Sir Robert 
Cotton contains a description of the 
methods of raising soldiers in this 
transitional period (cf. manuscript in 
the Cotton Library, Julius f. 6). Under 
Henry III. one man was to be furnished 
for every two acres of land, to do service 
for forty days, and at the public ex- 
pense of the township (Dors. Claus. 14 
Hen. III.). In the following year the 
men of the knights' fees down to twenty 
shillings yearly value were ordered to 
provide themselves with munitions and 
proTisions for forty days at the expense 



of the county (Dors. Claus. 15 Hen. III. 
m. 8). In 27 Henry IIL tiie like 
services were demanded for the cam- 
paign in Gascon y (Rot. Yasc. 27 
Hen. lU.). In 1 Edward I., there was 
a levy of heavy-armed troops provi- 
sioned by the county. In 4 Edward L 
one man and munitions for seven 
weeks were required from each town- 
ship. Under Edward II. there were 
repeated mobilizations eumptibus pro- 
wiis. In 10 Edward III. a levy of 
Knights takes place, and a definite 
number of horsemen were ordered from 



The Century of Statutes. 



353 



Against this system, but above all, against the employment 
of the national militia upon foreign service, a perfectly 
inteUigible opposition at last arose. According to 1 Edward 
III., stat. 2, c. 6 and 7, no one shall be compelled to go 
beyond his shire, except when necessity and a sudden irrup- 
tion of foreign foes into the realm requires it. According to 
25 Edward III., stat. 5^ c. 8, no one shall be compelled to go 
beyond the realm under any circumstances whatever, — nor 
beyond his county, except in cases of urgent necessity, — with- 
out the consent of the Parliament. The regular service was 
thus restricted to the county, and to the purposes of national 
defence. All that went beyond this was dependent upon the 
sanction of Parliament. Both statutes were further confirmed 
by 4 Henry IV., c. 18; and especially the Commission of 
Array is so framed as to prevent the introduction into it of 
new penal clauses. After the statute of Edward III., the 
militiamen were, as a rule, maintained at the expense of the 
Crown, with the exception of the mere wars of defence waged 
against Scotland and Wales. After this there became mani- 
fested in the military department, as also in all the other 
departments of State, the gradual transition from specific 
performance into money payment, by the formation of a body 
of paid troops from select numbers of feudal and county 
militia, {a) 



the counties with the option of a 
satisfaction in lieu thereof, according 
to a fixed scale. In 11 Edward III. a 
levy is made of feudal vassals and men 
of the boroughs and townships from 
their sixteenth to sixtieth year, the 
incompetent and aged to contribute 
to the expenses ; the objections raised 
by Parliament were rejected. In 16 
£kiward III. every man possessing 
lands to the value of £5 is to furnish 
an archer for the King. In 20 
Edward III. a levy is held of the towns 
and townships. In 24 and 25 Edward 
III. London furnishes three hundred 
archers. 

(a) At the commencement of Edward 
the First's reign the most unequivocal 
traces are found of the inefficient 

VOL. I. 



formation of the feudal militia, and of 
the king's embarrassments in con- 
sequence; e.g. in 5 Edward I. ''Pari. 
Writs," 213. At the commencement of 
the reign of Edward II. a so-called 
itatvAum de mUitibua was published in 
the old fashion as an ordinance of the 
commander-in-chief, which was issued 
on the occasion of a parliament, and 
was enrolled by command of the King 
(Beeves, ii. 288). The contents of the 
statute had, however, chiefly to do with 
the obligation to take up a knight- 
hood, and financial interests, and not 
the military discipline of the feudal 
militia. The chief progress made at 
this period lay in the development of 
the county militia. The constables of 
this militia occur apparently as early 

2a 
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The constitution of an army for foreign service at this period 
T7as as follows. The mass of the horsemen was still made up 
of the feudal nobility and their followers, under the titles 
of barons, knights, esquires, and men-at-arms, among which 
last class were included all heavy-armed troops without dis- 
tinction of rank. It was still the office of the marshal to 
arrange the heavy cavalry into equal squadrons {con- 
stabtdarise). The infantry, on the other hand, which was as 
a rule five to eight times as strong in numbers, formed com- 
panies of .a hundred men each under constables or " cen^ 
tenarsy^ and was divided into pikemen and billmen, and 
heavy and light archers. In the Welsh campaigns it appears 
that troops in uniform were already met with, and companies 
of labourers, miners, and gunners occur as new elements. 
After the parliamentary enactment of 25 Edward III., it was 
found more convenient to raise such troops partly by com- 
missions for the enlistment of volunteers in the counties, and 
partly by contracts undertaking to supply them. The King 
contracted with an influential lord as condottiere for the 
supply of greater or smaller bands, at a daily rate for man, 
horse, equipment, and arms. The external decay of the 
feudal militia side by side with this new system does not 
imply that together with the feudal array the martial spirit 
and training of the great landowners bad ceased. But a 
division of labour was introduced, according to which the 
duty of serving in the heavy cavalry was undertaken by pre- 
ference by those who felt fitted for it, especially by younger 
sons, in return for pay. Altogether this division leads to the 
enhancement of the power of the great barons. Those of the 
lesser vassals and of the younger sons whose inclinations 
turned towards military service, marshalled themselves again 
in the form of a retinue round the petty courts of the earls 
and great barons. And here again were formed standing 
companies of sub-vassals and landless men of a chivalrous 
turn, skilled in the art of warfare, dressed in the colours 

A8 Heory m. ; the designation of of the magigterial tithingg is only 
*' petty constables," for the proTOsts onstomary from the time of fidwaxd HI. 
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and bearing the badges (liveries) of a landowner, and in 
which the comitatus of Tacitus revives in a new shape. The 
history of the French war shows us that the better tactics, 
mobility, discipline, and arming of these masses gained the 
day over the cumbrous feudal armies of France. The fact of 
the simultaneous existence of the feudal and the county 
militia enabled the strong features of the old and new system 
to be combined, and rendered it possible to select for the 
cavalry and infantry the most warlike and the most skilled 
elements. The retinues of the great barons served like stand- 
ing cadres, not merely to keep the heavy cavalry in constant 
training, but also to perfect them in tactical manoeuvring, so 
that in this direction also the English cavalry, in spite of 
its moderate numbers, was a match for the unwieldy masses 
of the French. (1^) 



(1^) Compared with the decaying 
feudal system of the Continent, where 
the landlord, as such, still led his 
tenants (with all the defects which 
arose from the heterogeneous character 
of the companies, the di£Rculty of 
tactical disposition, and want of disci- 
pline), this system, blending the feudal 
militia and the national array, was de- 
cidedly to be preferred. On the Con- 
tinent the deficiencies were counter- 
balanced by tlie fact that the enemy 
suffered also from the same faults. 
The still slow progress made by missile 
weapons produced in the arming of the 
troops a tendency towards strengthen- 
ing the body-armour, which, in spite of 
all the experiences of the Crusades, 
remained always the same, and became 
at length a caricature. King James 
might well say in praise of armour that 
it not merely protected the wearer, but 
prevented him also from inflicting any 
injury on others. Yet an attack of 
horsemen against infantry was regarded 
as irresistible until the inyention of the 
new tactical infantry arrangement. 
On the Continent this arrangement was 
first seen in the new system of the 
phalanx, in the glorias struggles of 
the Swiss against Austria and Bur- 
gundy. In England it was manifested 
in the formation of a light infantry, 
which, exercised to act in few lines, 



checked the onslaught of the cavalry 
for the moment by palisades, and 
through the more perfect construction 
of their bows, by discharges thick as 
hail pierced the heavy armour with 
murderous effect, and then stormed 
with furious speed into the breaches 
they had made. When the two systems 
encountered each otiier in the great 
French wars, the English method 
showed its decided superiority. The 
contracts made with lords and knights 
as to furnishing soldiers are to be 
found in grent numbers in the archives 
from Edward III. down to the close of 
this period (Grose, *' Military Anti- 
quities," vol. i. 71 se^.). As instances 
of the composition of such armies, I 
confine myself to the following : At the 
embarkation of 1346, tliere were 2500 
knights and 30,000 followers and 
infantry soldiers (Villani, p. 943). At 
the siege of Calais, thirteen earls, 
forty-four barons and bannerets, 1046 
knights, 4022 esquires, constables, and 
centenarii, 5104 vitUenarii and mounted 
archers, 19,954 foot-soldiers and Welsh- 
men (•*ArchaBol. Brit.," vi. p. 213; 
Pauli, V. p. 657). At the levy under 
Henry Y., a duke was to appear with 
fifty horses, an earl with twenty-five, a 
baron with sixteen, a knight with six, 
an esquire with four, a bowman with 
one horse (Bymer, p, 227 »eq.). In the 
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At the close of this period the relation of the two systems 
of armaments had become reversed. The ordinary and 
uniform national defence is the county militia. The old 
feudal militia still consisted principally of the numerous 
foUowings (liveries) of the greater Grown vassals, that is, of 
very heterogeneous elements; but it was employed as an 
active force now only in the northern coimties on the Scotch 
border. The necessary military stores had been since the 
time of Henry III. deposited in the Tower of London, under 
the charge of a halMstarius. In this period we meet with an 
attiUator baUistarum for military weapons and accoutrements, 
and a galeator^ armourer, bowyer, and fletcher, who were 
subsequently united in the fifteenth century under the Master 
of the Ordnance. 

II. The exercise of the judicial power becomes connected 
with the county in a new fashion by means of the now estab- 
lished system of ftttg-COttttt. At the close of the former 
period the three principles of the new judicial system had 
become applied, which now were raised to permanent fun- 
damental laws : 

The separation of the administration of justice from the 
question of evidence ; 

The concentration of the administration of justice in the 
persons of learned judges appointed by the King ; 

The constitution of juries of the hundreds and counties, 
appointed by a royal officer ^ to determine the question of fact. 

The institutions of benches of judges, which, from the 



conncil protocols under Henry V. and 
VI., the constitution of the smaller 
detachments destined for field and 
garrison duty were altered as need 
required. In the cayalry the banneret 
received three shillings, the knight 
two shillings, the esquire twelve pence 
daily pay; the foot-soldiery, the archers, 
carpenters, and other labourers six- 
pence and less. Here everywhere the 
foot-soldier appears treated separately, 
and the relation between the light- 
armed and heavy-armed, the horseman 
and the foot-soldier, was no longer that 
between master and servant, but be- 



tween officer and soldier. A military 
summons in the writs of 9 Edward H. 
shows US that the number of the com- 
batant Grown vassals, or, at all events, 
of those liable to be caUed out, 
amounted almost to 200. For in- 
dividual contributions relating to the 
military organization of this period see 
further in N. Harris Nicholas, "The 
Siege of Garlaverock," in 23 Edward L 
(London, 1828, 4to), with a reprint of 
the «* EoUs of Arms," by Jn. Wright, 

giondon, 1864); White, "History of 
e Battle of Otterbum,*' in 1388 
(London, 1857). 
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time of Henry III., appear somewhat more permanently 
filled, now become connected with the counties by deputations 
of their members. In civil proceedings the blending of the 
two was primarily caused by the complaints occasioned by a 
plurality of commissions of evidence at the central court. 
To redress the delays and expenses thus occasioned, Magna 
Gharta had promised that the system should be reversed, and 
the justices of the realm were to come into the county — an 
arrangement which, however, proved hardly practicable in 
the method then pursued. This system was definitely 
organized by the statute of Westminster 2, 13 Edward I. c. 3: 
'' Justices of Assize shall be two justices of the realm, ap- 
pointed on oath, who should take to them one or two honour- 
able knights of the county." The sheriff henceforth summons 
the jurors only 'pro forma to the next terminal sittings at 
Westminster, ^'unless before that" {nisi prius) on a certain 
day the justice of assize appear in the county, which from 
this time was regularly the case. After further consolida- 
tions by 27 Edward I. c. 4 ; 12 Edward II. c. 8 ; and 14 
Edward III. c. 16, the whole of the functionaries of the 
central courts enter into an organized connection with the 
civil assizes through the medium of periodical commissions. 

An analogous course was taken by the criminal jurisdic- 
tion, which remained for a considerable time in a more un- 
settled state. The deputation of special commissioners for 
penal justice, ''justices of oyer and terminer," still often took 
place, since political struggles as well as the combination of 
penal justice with the police control and the financial interests, 
caused greater variations in this department. Gradually, 
however, the commissions of oyer and terminer addressed to 
the justices of the realm, as well as the more comprehensive 
commissions of gaol delivery, became the established form in 
which the penal justice of the central courts entered into con- 
nection with the juries of the county. Through the regular 
union of the civil and criminal commissioners, the newer ordo 
judiciorum was carried out in practise. The separation of 
the question of law from the question of fact now forms the 
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fundamental character of the English judicial system in quite 
a different fashion from that indicated in the judicium parium 
of Magna Gharta. For these reforms there were accordingly 
needed express enactments of Parliament/ as being deviations 
from the charter. But after standing instruments for uniting 
and developing the common law had been gained in the 
central courts, the consolidation of juries, which had been 
formed in the earlier period, took place in a threefold direction. 

(i.) 'ST]^ Ctbfl furg existed after the assism of Henry II., by 
virtue of statute only, for the originally enumerated cases; 
and then in this form, that four knights of the shire appointed 
for the purpose, and twelve jurors elected by them, were to 
decide the principal question at issue. These form accord- 
ingly a court of decision ^' per judicium parium vel per legem 
terrm.*' Practical necessity had, however, extended the proof 
by commissions of twelve persons on oath as "jurata'* to 
the whole civil procedure. In this more accessible and 
cheaper form their verdict became limited to the question 
of fact, and the method soon became so generally followed 
that the circumstantial assisa with the four knights is less 
and less frequently used. At an early period, also, pro- 
ceedings in evidence are taken before the civil jury ; at first 
in the form that the witnesses who were present at the recep- 
tion of documents, combined with and delivered their inform- 
ation to the jury ; and again, that they, independently of the 
jury, gave their version of the facts at the judicial sittings. 
The transition to examination of witnesses in another fashion, 
and to other modes of taking evidence, was brought about in 
the practice of the courts. A taking of evidence before the 
jury was tolerably well developed at the close of the Middle 
Ages (Fortescue de Laud. c. 26). 

(ii.) ®^f)e gtanll jurg was primarily connected with the county 
assemblies which the royal justiciaries had to hold at periods 
which became more and more regular. Their presentment 
duties consisted in summoning the individual hundreds, and 
causing the presentment made them to be inquired into and 
confirmed by a special jury of each hundred. This procedure 
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must, however, have appeared a waste of time and labour, 
and from the desire for a quicker despatch of business a 
change took place, the first traces of which are visible in the 
year 1368. It had been found practicable to utilize the full 
assemblies of the county court for these inquisitiones also, as 
a grand inquest, or grand jury, in the face of which the pre- 
sentment juries of the individual hundreds gradually decay. 
The great committee of the county absorbs the committee of 
lower instance, and makes use of the presentments of the 
communities, as also the information of the individuals, only 
as means to promote justice. In this manner accordingly 
the grand jury takes upon itself the duty of indictment, and 
in the face of it private prosecution more and more dis- 
appears. When about the same time the institution of 
justices of the peace had been established, a similarly con- 
stituted grand inquest was also applied to the quarter sessions 
of the justices of the peace. 

(iii.) ^I^e pettg furs ^^ criminal cases, which Bracton 
and Fleta represent as a continuation of the presentment 
jury with partial changes in its composition, severed itself 
from the other in the course of practice. The principal 
separation was brought about by 25 Edward III. c. 8, accord- 
ing to which every indictor (member of the jury of present- 
ment) may be challenged in the second jury (verdict-jury). 
And when soon afterwards the court of presentment became 
merged in the great jury which was formed of the county 
assembly, both jury courts appear under the names of the 
" grand " and " petty " jury in permanent separation. No 
reliable trace of a hearing of witnesses and other modes of 
taking evidence before this jury, can be discovered in the 
whole of the Middle Ages. It is still always regarded as an 
inquisitorial commission of the community which has upon 
oath to try the indictments confirmed by the grand jury, and 
finally to decide from their knowledge of the vicinage and 
from information there collected '* an cvlpabUis sit vel non,*^ 
And on that very account "neighbourhood" was an essential 
condition, and after the practice had become looser in the 
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time of Edward III., it was required that at least six hnn- 
dredors, and in Fortescue's time four hundredors should sit 
upon the verdict jury. (2) 

In this way the fundamental maxim, " Veritas in juratore, 
justicia et judicium in jure'' (Bracton, 186, 6) became realized. 
Common to all three forms is the tender regard paid to the 
equality of the parties and the impartiality of the jnrors. 
This system of " fair trial " is the best and the most enduring 
basis of English judicial life. After it had been carried out on 
a great scale, the necessity arose of consolidating the duty of 
serving on a jury. Originally the jurors in the county as 
also in the sub-districts were chosen from among the tradi- 
tional lawmen, that is, they were legates mUites, liberi et 
legales homines. But the duty of serving as juryman was by 
its nature built upon a broader basis. For judging an 
habitual participation was necessary, which was only prac- 



(2) An old fundamental error oon- 
Biders this thorough organization as con- 
nected with the provisionB of Magna 
Gharta, whereas tlie guarantee of the 
judicium parium in Art. 39 of the 
charter actoallj formed an impediment 
to reform. Much as such refonn was 
practically required, public opinion 
adhered as tenaciously as ever to the 
Anglo-Saxon principle of oonstitutinff 
a court of men and pares of the hundred, 
appointed to find the yerdict But the 
opposition was, as might be expected, 
most keen in criminal cases ; and the 
slower course of development of the 
verdict jury con be also thus explained. 
The practice of the courts found a 
remedy at first in this way, that it 
caused the accused to submit volun- 
tarily to the verdict of a f'urato, in 
place of the customary proof In case 
the accused refused to do this, no other 
expedient was known, but that of an 
administrative measure, the so-called 
peine forte et dure (above, p. 190). In 
this there was an evasion of the prin- 
ciple by a sophistical trick, which, 
practised on the Continent in much 
greater dimensions, leads to torture, 
whilst in England it remains restricted 
to a middle course, and is in later 
times even acknowledged in this form 
by Act of Parliament {vide Palgrave, 



ii 189, 190). By this firm adherence 
to the .old ordo judieiorum it is also 
explained why in the criminal assizes 
such importance was stiU attached to 
appointing a number of knights of the 
shire, as pare$y on the commissions of 
justices. The bare fundamental idea 
of the jury is, that the establishment 
of fact in the trial (the determination 
of the bases of the judgment of the 
court) should proceed from the district 
and community concerned, because the 
knowledge possessed by the vicinage 
of persons, things, and cironmstanoes, 
cannot be dispensed with, and least 
of all, where the presiding justices only 
come at stated times from long di»- 
tances, and it is an established prin- 
ciple that they shall be strangers to the 
county. At the close of this period 
Fortescue in his '^Laudes Le^um 
AngliA" regarded the criminal jury 
still only as a practical institution for 
judicial proceeding on evidencei, The 
annual participation of thousands in 
the practical administration of justice 
became politically important; as also 
was the newer and more uniform dis- 
tribution of the judicial burden among 
knights, freeholders, and boroughs, 
which has become a ftmdamental prin- 
ciple of representation in Parliamt$nt. 
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iicable for the greater landowners. In stating the question 
of fact, an exact knowledge of the district of the vicinetum 
was requisite, as well as personal integrity, and for this the 
smaller freeholders were as well qualified as they were indis- 
pensable. Participation in delivering judgment might appear 
as an important political right ; the summons on the newer 
commissions of evidence appeared as a newly established 
service, and the taking part in such could scarcely become a 
subject for class-jealousy. The danger now rather lay on one 
side in the burdening of the poorer classes with this duty, 
and on the other in the diminished trustworthiness, the cor- 
ruptibility, and timidity of these elements. Therefore it was 
necessary to fix upon an average scale of landed property, to 
which the duty of serving on a jury should attach. In dealing 
with the evil result : " that otherwise the rich would go free 
and the poor constitute the juries," the stat. Westminster 2, 
c. 88, enacts first that only freeholders of twenty shillings 
value in land should be summoned to the assisa. By 21 
Edward I. stat. 1 ; 2 Henry Y. c. 8, this rating is doubled ; 
only persons of forty shillings income from land (or one-tenth 
of the rating of a knight's fee) should be summoned. (2') 

The fact that the royal justices of assize presided in it pre- 
served at this time the character of the county court as a 
court of common law. In contradistinction to the ordinary 
sittings of the county court, prelates, barons, knights and 
freeholders still appear before the royal justices of assize ; 
from each township twelve citizens, and from every village 
the village bailiff with his four men. This suit royal of the 
prelates and barons, which was again expressly confirmed by 
the Assize of Clarendon, hindered the courts of common 
law from being divided into separate courts for the nobles, 

(2*) This has been at aU times the presoDtment jury of the sheriff. In 

practical side of the question. The other places acts of Tiolence are spoken 

wealthy bribed the sheriff, in order to of with which the jury are tlireatened 

et free from service; tbe parties en- by the litigants (22 Ass. pi. 44). The 



eavoured to entertain and bribe the gradual disappearance of a Mctgna 

poorer jurors. In 1 Edward IV. c. 3 ; Anisa composed entirely of knights 

1 Bichard III. o. 4, thu reasons pro- (of which we have an instance as late 

pounded speak of the abuse of poor and as the year 1348) is connected with the 

unconscientious persons sitting on the aversion against serving on a jury. 
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knights, citizens, and peasants ; and even though the upper 
classes display a constant tendency to he quit of the suit of 
court in the county court, and though the statute of Merton 
permits representation by proxy, and the statute of Marl- 
borough releases persons of higher rank than a knight from 
appearing in the sheriff's toum, yet a liability to appear on 
special summons still remains. The origin of a privileged 
court in England is confined to the jurisdiction of the peers 
over their members which sprang up under Edward II. 

After all these changes the old office of sheriff has in 
great measure lost its independent jurisdiction. In this 
capacity it remains only an instrument of the supreme court 
for functions in which a provincial organ is indispensable, for 
instance for the issue of summonses, for executions, and for 
the empanelling of a jury. Under Edward I. the sheriff's 
judicial competence for civil matters is restricted to petty 
suits not exceeding forty shillings ; to which are added his 
inquisitorial, police, financial and administrative functions. 
Through its police control, its privileges, and its fees, the 
office is however still sufficiently important to be the object of 
solicitation. Manifestly in order to fall in with the wishes of 
the knighthood, the attempt was therefore twice made to fill 
the sheriff's office by a county election. The first attempt 
was made in 1258 by the statute of provisors, but ended in 
pure party elections, and was subsequently annulled. The 
second attempt (28 Edw. I.) had for its result that after seven 
years the sheriffs were obliged to be deposed en iimsse, and 
others appointed in their places. The suffrage proved inappli- 
cable to the judicial and police officers. The sheriff accordingly 
remains an under-officer of the Exchequer and the King's 
court, and is proposed for the King's sanction by the treasurer, 
the chancellor, the barons of the Exchequer and the jwsticmnt 
(9 Edw. II. stat. 2), as is done in effect at the present day. 
He had to possess sufficient real estate to carry his responsi- 
bility, and was not allowed to farm out his office. (2^) 

(2^) The appointment of the sheriffB chancellor, and the judges (9 Edw. II. 
who are proposed by the treasurer, slat. 2), was fixed at a time in which 
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The indirect effect of these magisterial institutions, was 
finally the further decay of the regular hundred and manorial 
courts. No new law, no reform, was extended to them ; the 
absolute validity of judicial documents in evidence is as a 
rule confined to the royal courts of record ; the want of a jury, 
of a right of distraint, and of summary penal jurisdiction, was 
enough in itself to make them impracticable, and to bring 
the jurisdiction over the villani (copyholders) more and more 
completely to the regular courts. Even where a landowner 
has been granted as a franchise the right of appointing a 
bailiff by the clausula "non omittasy" 13 Edward I. c. 29, the 
sheriff may execute every order of the court in such franchise, 
if the bailiff does not do it properly. Of course fragmentary 
remnants of the old rSgime still occur. The infangtheft and 
outfangtheft were, under Edward I., occasionally put in force 
by manorial courts, and as late as 1285 two cases occur in 
which a court baron passes sentence of death for felony. 

III. The exercise of the police power becomes connected with 
the county in a new way, by the office of jttSttCt of t|ie peace, 
which had been formed after a long series of experiments. 
The parliaments of this period begin with complaints of the 
insolence of the magnates, and of feuds and brawls, which 
after the times of the Barons' Wars appear again periodically. 
Hence there resulted together with the militia code a formal 
police-code in the statute of Winchester, 13 Edward I., which 
begins with the words : '* As day by day robberies, murders, 
arson, and thefts, occur more frequently than they ever did 



the monarohj was iDvolved in a con- 
flict with the great barons on accoant 
of the appointment to the great offices 
of State. This statute secured on the 
one hand the oonstitntional influence 
of the council, and on the other a 
certain impartiality in making the 
appointments. The idea was that the 
chief officials of the permanent council 
should exercise the right of proposal. 
In 14 Edward III. stat. 1, cap. 7; 23 
Henr. VI., cap. 8, accordingly the 
Lord Chancellor, the Lord Treasurer, 
the President of the Council -and the 



three presidents of the central courts 
of law were mentioned. In Fortescue's 
time all justices of the realm were wont 
to meet together with the gpreat officers 
and members of the council of State. 
These are all only variations in the 
course of business of tije council of 
State; in like manner as the custom 
of proposing three candidates to the 
King also originated from practice. 
As to the still considerable fees at- 
tached to the office of sheriff, cf. 
Thomas, Exchequer, 51. 
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before" — ^therefore the old police regulation touching the 
** hue and cry " was strongly enjoined, the landlord was made 
responsible for the guests he harboured, the hundred for 
reparation of damage done within its district, and a more 
extensive duty to do militia service, and a system of watch 
and ward introduced. But there was also a concurrence of 
various social reasons for extending and multiplying the pro- 
vince of the police-power. Town and country life in England 
had not become quite separated each from the other, and 
there existed free intercourse to such a degree that the com- 
munities, having become mistrustful on account of their 
liability to make compensation, had frequently to require that 
suspicious characters should find security for keeping the 
peace and for their good behaviour. With the comparatively 
early decay of villeinage and with the introduction of free 
transactions of hiring and letting, the intimate bond between 
property and labour became loosened in many places. By 
free intercourse and unfettered industry, the unstable rela- 
tions between property and labour became welded together, 
and capable much earlier than on the Continent of being 
regulated by comprehensive laws. The numerous industrial 
enactments, which in Germany must be looked for in the 
police regulations of towns, and in the statutes of guilds, 
appear here as subjects of general legislation; at first as 
royal assisK and ordinances, and later as parliamentary 
enactments. To these belong the legal fixing of the price of 
bread, beer, firing, and other necessaries of life, assisas venalium 
(at the same time with regulations against adulteration), the 
most important of which is called the assisa panis et cerevuise 
(51 Henry III. c. 5), all of which are continued as periodical 
tariffs. Begulations affecting the bakers' trade, the prepa- 
ration and manufacture of leather and woollen cords, the 
preparation of malt, brick-making, the coal trade and sale of 
firewood, market police-rules, and the general provisions 
of a trade-code form a very complicated legislation. (8) To 

(8) The aoope of these laws is best as 49 George in. o. 109, which affects 
seen in the modem repeal acts, such forty statutes dealing with the woollen 
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these were added the police laws affecting labour, which stand 
in the place of the ''law of socagers/' and of the guild and 
urban police institutions on the Continent. The first statute 
of labourers, 28 Edward III., cap. 1, was promulgated after 
a great national calamity, which had diminished the number 
of working hands, and increased the ordinary rate of wages. 
By it the working men are ordered to serve every employer 
of labour at the customary wages. Connected with it there 
became defined in practice the notion of combinations, that 
is, of prohibited unions for obtaining an increase of wages. 
Further connected therewith is the prohibition of giving alms 
to able-bodied beggars. By 12 Richard II. c. 7, every labourer 
is forbidden to leave his place of abode without a certificate of 
the magistrate that there is a good reason for his doing so ; 
whosoever is found wandering about without such certificate 
can be apprehended and put in the stocks. Those who are 
unable to work shall return, in case of need, to their birth- 
place to be supported there. According to the strength or 
weakness of the successive reigns so does the rigour of the 
labour police vary (13 Richard II. cap. 8 ; 14 Richard II. 
c. 1. 2 ; 2 Henry IV. c. 5 ; 4 Henry IV. c. 15 ; 5 Henry 
IV. c. 9; 11 Henry IV. c. 8; 9 Henry V. c. 9, stat. 2; 
8 Henry VI. c. 24 ; 27 Henry VI. c. 8 ; 17 Edward IV. 
c. 1 ; 1 Henry VII. c. 2 ; 8 Henry VII. c. 8). But a warning 
to exercise moderation existed in the rebellion of the peasants 
under Richard II. The statutory tariffs ot bread and beer 
were intended in some measure to act as a counterpoise to 
this. Elements of a police des moeurs were also contained in 
the comprehensive meaning of the term '* common nuisances " 
by which disorderly and immoral houses were punished ; in 
laws affecting luxury in dress, food, and other extravagances 
— ^the [last-named in connection with fantastic practices 
which the paid soldiery brought back with them from the 
French wars. To this head belongs the dinner law (10 Edw. 
III. stat. 8), de cibariia utendis, which allowed for dinner and 

manufaotures from 2 Edward m. A kind of general trade code resnlted 
downwards (cf. 19 and 20 Vict, c 64). £rom 8 Edward lY. o. 1. 
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supper only two courses ; the great laws against luxury (87 
Edw. III. c. &-14) relating to dress and meals, repealed, it 
is true, in the following year, but partly revived under Edward 
IV. Supplementary to the above there existed besides a 
summary penal power residing in the Bang's Bench, as 
custos morum, as weU as the right of the magisterial police to 
enforce the finding of a security for good behaviour in cases 
of offensive acts of public immorality. The idea of nuisance 
embraces, besides, a number of disputes between neighbours ; 
among others also the first forms of highway regulations, and 
a highway police. Further connected with these follow 
hunting and fishing laws in an almost innumerable series. 

To deal with this complicated system there had existed 
hitherto merely the sheriff's toum and the courts-leet. 
Although the Great Charter had withdrawn from the Vice- 
comes the royal criminal accusations, yet there still remained 
to him the first interference, the taking of security, the police 
inquisitio, as well as the functions of police magistrate, where 
petty criminal cases were concerned. The investigation in 
these courts was, however, somewhat different from the pro- 
ceeding of the present day. It did not take place publicly 
before the community, but in and by the community itself, 
with constant summonings of bailiffs and lawmen, with 
examinations on oath as to knowledge, ignorance, and belief. 
It was not only that this constituted the heaviest burden of the 
judicial duties of the i)eople, the community having to be 
summoned en masse ; the further and main fault was unmis- 
takable, that the terms and forms of a court were inadequate 
for the preventive purposes of a police of this description, 
which presupposes a much greater amount of activity. The 
local courts-leet were on this account just as little equal to 
the performance of such tasks as were the sheriff and his 
under-bailiffs. Experience made it ever more clearly felt, 
that assemblies of the community neither in pleno nor yet in 
committees could conduct a police administration in the form 
in which it was then constituted, owing to the extended 
character of the system of preservation of the peace and the 
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police laws for trade, labour, and morals. So soon as a police 
system by virtue of express enactment, takes the place of 
patriarchal regulations, the carrying out of these regulations 
by single officers, and their more summary enforcement, must 
lead to the creation of a judicial office. 

As early as the reign of Bichard I. a first attempt was 
made to associate with the sheriff, district-deputies, cuatodes 
placitorum corona, or coroners, who were described in the 
capitula of 1194 as custodes placitorum coronse. Their func- 
tions consisted in keeping a watchful eye on the royal taxes, 
rights, and dues, and are probably identical with those of the 
later coroners. Edward I. gives these officers exact instruc- 
tions how to proceed with a commission of inquest chosen from 
the neighbourhood in the case of unusual deaths. After 28 
Edward III. c. 6, they were chosen in the county court from 
among respectable landowners, and presented to the King for 
his appointment. This first formation did not develop itself 
further ; it confined itself to inquests as to causes of death, 
to cases of embezzlement of treasure, and to assisting the 
sheriff in certain cases. The monarchy was probably not 
inclined to extend the powers of these chosen officers. It 
is likely that in early times, as a consequence of the inade- 
quate principles of their election, they proved themselves 
inadequate officials. (8'j 



(3*) Without doubt the corontUor 
occurs under John and in Magna 
Gharta; and is described in detail in 
the law books of Braoton, Fleta, and 
Britton, o. 1. As to their procedure, 
a very thorough ordinance, 4 Edward I. 
de officio coronatoris was issued ; and it 
is also described in the ataiuium WaUim 
(12 Edw. I. c. 5). In addition to the 
itinerant financial commissioners, other 
persons also, who were presented from 
the county itself to the King, could 
exercise a control over the maintenance 
of the rights of the revenue and the 
Grown ; out of this there was formed an 
inquisitio after the manner of a sherififs 
toum, with commissioners of the town- 
ship, which was to intervene in the 
vacations between the periodical court 



days, whenever a speedy investigation 
on the spot was needed. Violent deaths 
and cases of treasure trove thus became 
the principal province of the coroner. 
According to the oldest indications we 
possess, this officer was to be presented 
to the King by the chancellor, the cur- 
rent formula for which, a *^ breve de 
corona tore eligendo^* is very ancient. 
The jury to be summoned by the 
coroner is to be collected from the 
nearest villages to the inquisitio (per 
eorum BacramerUum inquisitwnem fa- 
ciant dehomine oceiso\ and it was re- 
garded as understood, that at least 
twelve jurymen must be present, and 
twelve be of one accord in giving their 
verdict. Special qualifications were not 
required of this ex tempore commission. 
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Towards the end of Edward the First's reign, in disorderly 
times and districts, a kind of court-martial under justices of 
trail boston began to be instituted, which was also in later 
times occasionally repeated, but met with opposition on 
account of its too summary character. Shortly after 
Edward II. ascended the throne, conservatores pads were 
appointed in every county, who were to reside continually 
in their counties and visit all parts of the same, '' to watch 
over the observance of the police code of Winchester, and 
the royal decrees relating thereto." This also remained 
only a passing attempt. But a very serious occasion for 
the appointment of local police magistrates arose^ at the 
accession of Edward III. After the deposition of Edward II., 
his criminal spouse and her followers feared that general 
disorder would ensue. They therefore caused by ordinance 
(1 Edw. III. c. 16) the appointment in all the counties of police 
magistrates, chosen from the ruling faction — '^ bonnes gens 
et loyaiix assignees d, la garde de la paix,'' to act as assistants 
of the sheriffs and of the itinerant justices. In the following 
year police-magistrates were appointed with a commission of 
oyer and terminer, that is, with real penal powers. But these 
again ceased when the occasion for their institution disap- 
peared, and the change of party took place. The idea of the 
appointment of police-magistrates from the district of the 
county had in the meantime become popular. In 18 and 20 
Edward III. new attempts and new proposals were made. In 
21 Edward III. the commoners make a proposition to the 
King, to appoint about six police magistrates in each county 
— two lords, two knights, and two men of the law. The 
difference of opinion on the matter lies principally in this, that 
the King and council cleave to the royal prerogative of ap- 
pointment, whilst the estates lay the greatest weight upon 
the election of great landowners. But in the meanwhile the 
disputes with the labouring classes had arisen, which necessi- 
tated the statutes of labourers (28 Edw. III. c. 1 ; 25 Edw. UI. 
c. 8). For the putting of these laws into execution according 
to their spirit and their letter commissioners endowed with 
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extraordinary powers were appointed, who were to hold their 
sittings four times a-year in each county. The idea of apply* 
ing the principle of election to the statutes affecting labourers 
could not for a moment be entertained. These police-magis- 
trates, appointed by royal nomination, proved successful, and 
agreeably to this precedent, after long experimental forma- 
tions, there ensued at last in the year 1860 the appointment 
of district police-magistrates, as a permanent institution, 
by 34 Edward III. c. 1. " In every county of England there 
shall be assigned for the keeping of the peace, one lord, and 
with him three or four of the most worthy men of the counties, 
together with some learned in the law, and they shall have 
power to restrain offenders, rioters, and other barretors, and 
to pursue, arrest, take, and chastise them according to their 
trespass or offence; and to cause them to be arrested and 
duly punished according to the law and customs of the 
realm, etc., etc., and also to hear and determine at the King's 
suit all manner of felonies and trespasses done in the same 
county according to the laws and customs aforesaid." (3^) 



(3^) The origin of the office of justice 
of the peace is treated of at length in 
Reeve's History, ii. 472 ; iii. 216, 242, 
265, 290; iv. 154. The old work of 
Lombard, ^* Eirenarchia, or the Office 
of Justices of the Peace," is still in 
use in various editions, from 1581 to 
1619, 8vo. Still more detailed is 
Dalton's '* Justice," 1618, last edition 
1697 fol., which contains historical 
notices, and much confused matter. 
Historical excerpts from Hardy are 
contained in the ^* First Report on 
Constabulary Force," pp. 192-202, 
(1830). The historical notices contained 
in Blackstone arc taken from Lambard, 
especially the vague and confueed ex- 
pression that there existed, according 
to common law, contervatores pacts 
either by custom or by feudal tenure, 
with the obligation to maintain the 
peace, or such as had been chosen from 
the people in the county courts (Lam- 
bard, 15-17). By the proceedings of 
1 Edward UI. o. 16 the choice of the 
g^uardians of the peace was first of all 
taken from the people and then given 

VOL. L 



to the King (Lamhard, 20). This pas- 
sage, which has been copied again and 
again, must have given rise to the erro- 
neous idea that there existed in England 
elected or manorial justices of the peace. 
Officers chosen by the people, occupying 
the magisterial office of justices of the 
peace, have never existnl in England 
since the Conquest. Traditions of this 
sort, which are also repeated in Coke, 
Inst., ii. 459, 558, 559, date from the 
constitution of the Anglo-Siixon town- 
ships. For the Norman period they 
are, on the showing of the records, 
false, and incompatible with the whole 
course of the development of legislation 
touching justices of the peace. The 
elected custodet pcun$ of this period 
are partly the coroners, partly the re- 
cruiting officers of the militia, partly 
the constables in the police admini- 
stration, and partly anomalous person- 
ages, with whom in times of civil war 
experiments were made for a short time. 
These are officers having the right of 
first interference, of prosecuting the 
presentments before the courts of law, 

2b 
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After many new proposals had been made, Parliament 
demanded that the police magistrates should hold common 
sittings four times in each year ; this was granted, and by 
86 Edward III. c. 12, it became law. In the ensuing year a 
petition was addressed to the King to the effect that he might 
be pleased to allow the knights and burgesses in Parliament 
assembled, to elect ''the justices of the peace, and the 
justices of labourers and artificers," and that the persons so 
elected should not be again removed. The reply ran, that 
Parliament might propose the persons, but that the King 
would appoint according to his pleasure. Once again, in 
60 Edward III., a petition was presented, praying that 
Parliament might appoint the justices, and that they should 
not be deposed without the consent of Parliament. The 
reply to it ran, that the judges should be appointed by the 
King and his (permanent) council, and herewith the election 
question was settled for ever. 

In this period, also, the more honourable title "justices" 
occurs in addition to, or instead of, the older term, "ct«- 
todes pads," The form of the commissions was at the com- 
mencement of Bichard II. 's reign already similar to that of 
our own day, and became gradually consolidated as a com- 
prehensive instrument of penal justice, and police, and 
especially the newly promulgated police-laws. The duties 
of the commissions of peace were at this time twofold : 



at most ^tli the right of enforciDg 
the giving of security; but not royal 
justices of record with the right to 
pass judgment, aild endowed with the 
numerous extraordinary and discretion- 
ary powers of justices of the peace. 
Just as little have manorial justices of 
the peace ever existed in England. 
The usurpations of the nobility under 
the House of Lancaster, and at the 
time of the Wars of the Roses, only 
produced confused conceptions of the 
kind, and in a few cases also hasty 
and impolitic grants. But when a case 
of this Kind, touching the grant of the 
privilege of appointing justices of the 
peace, occurred in a charter for the 



Abbot of St. Alban's, and came on for 
trial before the King's Bench (20 
Hen. VII.), the court declared, in con- 
currence with the Attorney-General, 
that the King was not authorized to 
concede by such a grant, to any person, 
the right of appointing royal justices, 
seeing that this was a prerogative in- 
separable from the Crown. Lambard 
himself xjonfesses (i. c. 3) that ^all 
oflSces for the maintenance of the 
peace are originally derived from the 
King, and that no duke, earl, or baron, 
as such, has a greater authority to 
maintain the peace than any private 
man." 
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(i.) The preservation of the peace according to common 
law ; that is, apprehension, arrest, enforced bail, and all 
other police functions, which traditionally lay in the jurisdic- 
tion of the Norman provincial magistrates. 

(ii.) Analogous functions according to the statute of Win- 
chester, the statute of Westminster, and the later laws relating 
to the police control over trades and labour, which became 
more numerous with each succeeding generation. Actual 
criminal penalties were only inflicted by them when they sat 
in a body in quarter sessions, with the assistance of a jury. 
Their commission was drawn up on this matter in such 
general terms, that they exercised a concurrent criminal juris- 
diction with the itinerant justices. In another direction, 
there were especially reserved to them, by the framing of the 
statutes, jurisdiction over a number of smaller offences against 
the regulations affecting trade, morals, and labour. No 
intention could yet be perceived in this materially to restrict 
the application of the jury. But the framing of the more 
recent police laws, gave them also in their own persons a 
comprehensive jurisdiction, which was to be exercised with- 
out a jury. It was not until the statutes of the following 
period that this became extended to an administration of 
summary justice without a jury, even against the accused 
person who denies his guilt. (8°) 

The justices of the peace themselves must, according to 
the petitions addressed to Parliament, be chosen from the 
great landowners, whilst King and council look upon know- 
ledge of the law as an essential qualification. As a body, 
they were now according to local needs really composed of 
both elements. The influence of the nobles under the house 
of Lancaster first introduced a fixed qualification (18 Hen. vi. 

(3^) According to 15 Richard II. o. them against the previouB ordinances 

2, their duties were to estahlish the and statutes, and to punish them ao- 

facts of violent dispossession ; according oordingly on their own confession, as 

to Henr. lY. o. 4, sec. 2, ** the justices if they had heen convicted upon 

of the peace are for the future to inquest." The statutes of the follow- 

have the power to hear on oath all ing period extend this gradually to 

manner of labourers, servants, and their an administration of summary justice 

masters, and artificers, touching all without a jury even against the accused 

things which have been perpetrated by denying Ms guilt* 
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c. 11). The justice of the peace is to possess lands of the 
yearly value of £20 (the rating, in those times, of a knight's 
fee); however, when sufficient landed proprietors were not 
available in the county, who were skilled in law and its 
administration, the Lord Chancellor was authorized to place 
on the commission other persons learned in the law. By 
virtue of this clause, the rivalry between the landowners and 
the justices of the peace learned in the law or " the qnornm," 
continued down to the eighteenth century. The renuncia- 
tion of their right to legally fixed daily allowances, which 
became more and more the custom, at last brought about 
the disappearance of the mere professional officials from the 
commission of peace. (8^) 



(3^) In the clause of the commis- 
sion, in which " two or more " jnsticeB 
of the peace are authorized to try and 
to judge, the proviso is added, that 
among this number one or more should 
always be appointed by name (*' quorum 
aliquem vettrum A. B. C. D. unum esse 
valumus **). Those thus appointed are 
the members skilled in the law, who 
on this account are technically called 
** the quorum." In later statutes it is 
also specifically determined whether 
the iustice of the peace is to act inde- 
pendently, or whether he is to act with 
the assistance of a colleague learned in 
the law. This office of justice of the 
peace, filled both by lawyers and land- 
owners, is in fact only a new combina- 
tion of elements that had long existed, 
a new blending of property and office. 
The King could from time immemorial 
appoint justices of oyer and terminer to 
hold the criminal courts ; by the new 
arrangement he is obliged to appoint 
them by preference from among the 
resident landowners of the county. 
The itinerant justices had their point 
d^appuif or centre of gravity, in the 
royal council, and in the central courts 
of law ; the justices of the peace havo 
theirs in the county, and form in their 
periodical sittings a corporate body, 
which now becomes permanently con- 
nected with the juries of the district, 
and forms newly organized district 
administrations for police purposes, in 
the widest sense of the term. In the 



commissions of the itinerant jiiBtioefl, 
in addition to the justices of the i«alm, 
lords and knights of the county were 
also appointed, but only as secondary 
personages, whose participation soon 
became a purely nominal one ; in the 
commission of the peace the profes- 
sional officers are only colleagues and 
assistants learned in the law, who 
gradually retire before the permanent 
influence of the great landed proprie- 
tors. As the non-acceptance of stipends 
(after 14 Richard 11. o. 11) was de- 
clared to be required of the honour of 
lords and bannerets, the non-accept- 
ance of wages altogether, soon appeared 
called for by considerations of honour, 
and thus the rush of lawyers and 
small landowners to the oommission 
of the peace diminished. The great 
landed proprietors thus obtained oom- 

Sensation on a greater scale for their 
ecaying manorial courts. But for the 
practical purposes of the police control, 
the requisite stability and the necessary 
force was thus gained. Inasmuch as 
the justices of the peace were appointed 
for the district of the county, and as 
their official jurisdiction was from the 
first to be exercised "as well within 
as without the franchises," they held 
authority over the disconnected mano- 
rial districts. And herein already we 
perceive the principal reason why the 
justices of the peace gradually ousted 
the old oourts-leet. 
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This new system of police control, as it steadily progresses, 
thrusts into the background the old institutions, and first 
of all the district police court of the sheriff. The tumns 
Vicecomitis remains, it is true, side by side with the justices 
of the peace. To the sheriff is also reserved the right of first 
interference, of inquisition as well as criminal jurisdiction in 
petty penal cases, with the co-operation of the townships. 
So far the relation remained one of rivalry, but to the dis- 
^-^idvantage of the sheriff, whose unpopularity still continued, 
*^"-to^d whose police jurisdiction was doomed to further decay in 
consequence of the inconvenient change of office from year 
to year. Sheriffs were deprived of the important powers of 
preliminary inquiry by 1 Edward IV. c. 2, 8 (1461). Their 
functions were restricted to a jurisdiction of first instance, 
and the taking of indictments, and the actual order of arrest : 
all further proceedings had to be left to the next quarter 
sessions. But, on the other hand, the execution of penalties 
still remained to the sheriff; for which function the organiza- 
tion and financial administration of the sheriff's office was 
originally framed, and for which they remained suitable. 

The same course of development was taken by the manorial 
and borough courts-leet, which had branched off from the 
sheriff's toum. For a certain time they still competed with 
the office of the justices of the peace ; that is, they acted by 
means of a continued summons of the assemblies of the 
townships for the purposes of the inquest and police convic- 
tions. They still continue, but in principle are restricted to 
their old jurisdiction at common law, except where the 
criminal jurisdiction over new penal offences has been ex- 
pressly given them by statute law, as was done frequently 
in the province of police regulations affecting labour . and 
trade. In this condition of free competition, the court-leet 
(except in very few places where accidental circumstances 
kept it alive) becomes gradually overshadowed and choked 
by the newer and more vigorous institution of justices of the 
peace. These were at all times accessible, whilst the court- 
leet was only opened twice in each year, and then only for a 
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short time. The justices of the peace gain from generation 
to generation new and effectual penal powers, whilst the court- 
leet, as a rule, remains restricted to a cumbrous inquisition, 
and to the penalties of the common law. At the close of 
Edward the Third's reign (51 Edw. III.) Parliament again 
prays that no penal offences shall be sent to the justices of 
the peace, which ought to be decided in the leets of the land- 
owners and boroughs. The answer ran, that the laws which 
had hitherto been enacted (police regulations) could not be 
maintained, if this petition was granted. From that time the 
decay of the leets silently proceeded. 

The subordinate functions of the maintenance of the 
peace, which were exercised as a jurisdiction of first instance 
in the townships, tithings, and viUaUe, by reeves and the 
lawmen of the district, in the form of committees of the 
township, together with the duty of giving informations, 
passed gradually into the office of the reeves of the town- 
ship, who now subordinated themselves to the justices of the 
peace as they formerly did to the sheriff's tourn. These 
inferior functions follow the course of development of the 
higher ones. In the place of the indicting township, there 
now appears at the sessions of the justices of the peace, a 
tithing-man, who, from the time of Edward III., bears the 
title of constable, a name taken from his militia functions ; 
he makes his presentments there, and keeps watch over the 
peace in his district (just as the chief constables did in the 
hundred), with the old duties of a guardian of the peace, 
and various new official functions which have been successively 
imposed upon him by the police laws relating to trade, labour, 
and morals. <8®) 



(3*) It was a division of labour, 
by virtue of which the duty of making 
presentment, as well as that of appre- 
hending the breaker of the peace, passed 
to the oonstable alone. According to 
the statute of Marlebridge (52 Hen. 
III.), the whole township was only to 
appear in case of murder ; in all other 
cases the sheriff was to be content if 
the provoBt appeared with four men. 



In the private leets, too, the failure 
of the lawmen to appear was never 
rigorously regarded. The current busi- 
ness accordingly fell more and more 
into the hands of the reeve alone, who 
came to be often called ^* constable/' 
in consequence of his official duties in 
the militia. In the statutes we meet 
with this title first in 12 Edward IH. 
It appears to be regarded in the war- 
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IV. 'Sf^e connection of t^e financial administration toit]^ i\xt 

counts is bound up with a system of local taxation which 
dates from earlier times. The dues of the county unions con- 
sisted for a long time only of services and matters rendered 
personally and in kind, whilst the central government had 
even in early times adopted a properly organized revenue 
system. Supplementary payment in money is already found 
in Norman times, in consequence of the innumerable amercia- 
ments and fines. The oldest payments in money were fines 
inflicted for the neglect of duty by individuals or communi- 
ties; others served for procuring the necessary ways and 
means for the fulfilment of a common duty. Directly or in- 
directly, taxation was thus a complement of the judicial, 
police, and military services owed by the greater and smaller 
anions, in the imposition of which the pattern of feudal 
burdens pervades the lower spheres as well, distributing taxa- 
tion according to the scale of freeholdings, houses as well as 
land, and profitable rights. In the practice of administration 
three grades became formed, which although they are only 
incidentally mentioned in the oldest statutes are presumed to 
have existed. 

1. The "tithing" or " town-ley " (levy) served to discharge 
the amerciaments and fijies of the township, and answered 
to the duties which the Norman constitution laid upon the 
tithings. Such were amerciaments for escaped offenders, for 
the harbouring of breakers of the peace, outlaws and those 
for whom no security had been given; amerciaments for 
neglecting to keep the paths, highways, drains and smaller 
bridges on roads belonging to the township in repair ; fines for 
the neglect of accusations before the court. Where a special 
court leet had been granted to the township, the expenses of 
keeping the stocks in repair and other outlays connected with 



like times whicli followed as the more 
honoarable title, and now drives the 
older designations from the popular 
language. Towards the end of the 
fourteenth century, it had become the 
ordinary official title of the reeve (cf. 2 
Edw. m. c. 8; 8 Edw. UI. o. 14; 25 



Edw. in. Stat. 1, c. 6 ; 36 Edw. III. 
Stat. 1, c. 2). In the west of England, 
however, townships are still found with 
two tithing-men, of whom the first is 
constable of the King, the second 
simply ** head-borough" (Lambord, 
'< Ck>nstable8," pp. 9, 10). 
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the local court were added to these : in somewhat later tLmes 
again, amerciaments for offences against the militia code, such 
as failure to furnish troops, neglect to keep the weapons and 
archery butts in repair, etc. Naturally such contributions 
were raised by the local authorities, that is, by the provost with 
the four men who represent the township at the sheriff's tonm. 
After the name " constable " appears, in the fourteenth cen- 
tury, in the place of that of provost, the name '' constable's 
tax " is the prevailing designation for the same thing. The 
manner of distribution affected the same persons upon whom the 
military, judicial, and police duties altogether fell, that is, the 
freeholders, and consequently the lawmen of the court leet. 

2. The hundred-rate served for the payment of the amercia- 
ments and fines of the hundred, for the maintenance of the 
hundred-court, to make good the disbursements of the chief 
constable after the introduction of the militia system, for the 
keeping of the bridges of the hundred in repair, and for con- 
tributions to the county as we shall mention below. It appears 
to have been apportioned by the bailiff (later by the chief con- 
stable) among the individual townships, where we meet with it 
again as '' town cess," that is, as a common burden. The 
oldest statutory mention of it is in 18 Edward I. c. 6. 

8. The county rate serves for the amerciaments and fines 
of the county, for certain expenses of the county court, prisons, 
bridges, and certain military expenses. The raising of the 
county contributions appears to have taken place originally in 
such a manner that the sheriffs distributed them over the 
hundreds. By 8 Edward I. c. 16, 18, it was indeed enacted 
that the itinerant justices should raise these amounts from 
the persons liable to pay; but as such individual rating 
probably appeared to be impracticable, the older manner 
remained the prevailing one, which was to distribute the 
payment over the whole hundreds, and from these to divide 
it among the townships, by which method a fixed and fair 
proportion in the contributions was attained. But when the 
proportions had been definitely fixed, the whole business of 
assessing the taxes fell upon the townships* 
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Such being the chief causes for the levying of imposts, there 
arose accordingly a certain practice of assessing the neighbour 
by the neighbour^ to which people became accustomed by the 
Norman inquest. The increasing expense of keeping the 
roads in repair, and of the mustering of the militia, as well as, 
later on, the furnishing of armed contingents which was ex- 
pected of the districts, and many other local necessities, caused 
on all sides the institution of committees of assessment. (4) 

Meanwhile the time drew near when the employment of 
commissions of the townships could no longer be disregarded 
for the State taxation also. The raising af scutagia by the 
Vicecomes took place indeed according to the feudal registers ; 
but even here the frequent change of ownership and sale of 
plots led to many disputes and to much arbitrary action. 
Still more numerous were the complaints of unfairness in 
making the taUagia assessments. Hence at an early period, 
instead of the sheriff, the itinerant commissioners of the Ex- 
chequer were charged to negotiate with knights and boroughs 
on these points. For great disputes as to rights of the Grown 
"juries of inquiry" were frequently appointed. But when 
the Assize of Arms (1181) introduced service in the militia, 
with classification according to property, Henry II. could not 
avoid employing a number of knights and legales homines 
sworn in for the purpose of acting as commissions of the 
townships. When the raising of a Saladin tithe (1187), the 
collection of Eichard the First's ransom, and the levying of a 



(4) As to the first formation of the 
connty, hundred, and local taxation, 
compare the Beport on Local Taxation 
of 1843, pp. 5-7, and the memoir of 
the Poor Law Board on Local Taxes of 
1846, p. 45. The want of legal pro- 
visions as to assessments only proves 
that the general principles of the feudal 
and judicial duty decided the method. 
The report quotes as statutes which 

fresuppose a local taxation, 52 Henry 
II. c. 24, touching the payments to 
be made by the township when their 
lawmen fail to appear at the accu- 
sation proceedings before the sheriff 
or coroner ; and 25 Edward I. c. 12, 22 



(Magna Gharta), according to which 
no township was to be forcibly com- 
pelled to build bridges where this had 
not been customary at the time of 
Henry II. These quotations prove 
that the laws of the Middle Ages only 
occasionally touch upon these matters 
to remove individual abuses. But spon- 
taneous growth prevails in no system 
of taxation. It was in this case the 
Norman system of government with 
its administrative system of fines, which 
had set the military, judicial, and police 
duties in motion, in accordance with 
the temporary necessities of the State. 
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general hide-tax in the same reign (1198) led to an entirely 
new assessment of taxes according to the amount of hides 
and of income, the appointment of knights of the shire and 
others was for practical reasons unavoidable. This system 
was continued under Henry lU. For the assessment of the 
carucayium of 1221 two knights were to be chosen in full 
county court " according to the will and advice of the county 
court." For the income-tax of 1225 (iV) the assessment took 
place on a sworn declaration of the person liable to taxation, 
disputes were settled by a jury, the amounts collected by the 
reeve and the four men, and paid to four knights of the shire 
of the hundred (Charters, 866). The income-tax of 1232 (A) 
was assessed by the reeve and four men elected by the town- 
ship as "assessors" upon their oath (Charters, 860). The 
income-tax of 1287 was assessed upon the oath of the reeve 
and four men of each township, with the assistance of elected 
" assessors ; " the assessment was verified by four knights 
and an ecclesiastic (Charters, 866). This method pursued 
by the assessment commissions continued as a rule uniformly 
under Edward I., and was among other cases employed in 
the towns for the assessment of the wool-tax that had then 
been introduced. After 25 Edward I. the committees of the 
township appear as a permanent institution. The ordinance 
prescribes that in each township four men shall be chosen, 
who shall report their assessments to the county authorities, 
who are thereupon to go from hundred to hundred and from 
township to township to hear complaints and to correct errors 
in the assessment. Nine years later (1806) it is decreed that 
a commission Qvltj of twelve men) of every hundred shall 
deliver their assessment to the assessors of the county. For 
this purpose they shall go from township to township and 
make with the provost and the four men a correct assessment. 
The assessment commission of the county proceeds again from 
hundred to hundred and from township to township, to see 
that no wrong has been done. But the more frequently the 
hundreds and counties agreed upon a fixed rate of contribution 
to the local taxes for the sake of simplification, the nearer did 
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the application of the like proportions to the State taxes come. 
In the eighth year of Edward the Third's reign a widespread 
assessment of individual townships at fixed sums had come 
into practice, and from that time it became the custom to 
assess boroughs and townships according to these propor* 
tions, which are taken as a basis for taxation as between the 
townships. The assessment and the collection from the indi- 
viduals was left to the communitds. (4^) 

y. Now that the county-union had become a firmly organized 
entirety for military, judicial, police, and taxation purposes, 
it was further developed by the exUltsfon of i^t %]S%ttm of 

btetrtct ttnfons to a constlinable n\xm})tx of botougj^s ; in the 

majority of them in a more limited extent, but yet through 
the application of the same principles, so that the constitu- 



(4*) The proceedings taken upon the 
first attempts at taxing the whole in- 
come arising from personal estate are 
treated of in Palgrave, " Common- 
wealth," i. 275. At these first attempts 
a threefold process was adopted : (1) 
AU inhabitants (with the exception of 
the Grown vassals) were compelled to 
prove on oath the full value of their 
income, as was done in 8 John. (2) 
An inqnest was appointed to test the 
case where the oatli of the taxpayer 
was doubted or called in question, as 
happened in 9 Henry III. (3) By direct 
assessment by inquests, which are 
formed of townships or hundreds, in 
16 Henry UI., and then repeatedly oc- 
curring until Edward II.'b reign. In 
the course of this period the position 
of Vic^eomes in the assessment had to 
be quite given up, as the reclamations 
against it were interminable. But 
the itinerant justices were unsuited to 
the duty on account of their deficient 
knowledge of places and persons. Thus 
also a permanent necessity compelled 
the adoption of the inquest system. 
Complaints that one was assessed too 
high and anotlier too low, were also 
made to the Exchequer, out of which 
a writ of aqualiter taxandum was issued 
(Coke, "Inst.," ii. 77). The township, 
for its part, was competent to raise 
the amount of the tax by distraining 
movables and money (Heyburn v. Key- 



low Mioi., 14 Edw. n., B. R. Rot., 60) 
or by civil action. The most important 
information as to the assessment of 
taxes under Ed wan 1 L we owe to the 
treatise of T. Smith, " The Parish," 1 857, 
and especially the advantage of being 
able to make more correct use of the 
*^ inquinlfone$ nonarum." These tn- 
quisiHoneB (cf. Cooper, "Account," i. 
286-293) arose under the stat. 14 
Edward III. stat. 1, o. 20, by which 
one-ninth and one-fifteenth were voted 
to the King for the extraordinary needs 
of the State and for war purposes, and 
which in this case were fixed at one- 
ninth of the civic income, upon the 
ninth lamb, sheep, and wool -skin (the 
poorer classes Ixiing exempted). At 
the same time the clergy had granted 
one-tenth of their spiritualities and 
temporalities according to the rating 
of 1292. All this led to a complicated 
assessment, for which three successive 
commissions were now appointed. For 
each county respectable persons were 
appointed by name, to act as assenori 
and venditort for the assessment busi- 
ness, and who by sworn men assessed 
the ninth on com, w<k)1, and lambs; 
and then again the old Church tax 
and its relation to the ninth of the 
actual produce. The digest of the ac- 
counts for twentv-seven counties still 
exists in the Exchequer, and is printed 
as Nonarwn Inquiaitianei (1807, fol.). 
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tions of the boroughs resemble, on a small scale, those of the 
county. 

1. In the militia system the boroughs are in principle 
incorporated with the counties, and furnish their contingents 
according to townships, parishes, and hundreds just like the 
country. For London, however, a separate militia system 
soon arose, owing to the fact that the county of Middlesex 
was included in the government of the city. A small number 
of other towns obtained in this period by charter the ** right 
of a county," and together with it a special civic militia. 

2. In the judicial administration a special court-leet had 
become in the preceding period the characteristic mark of 
the civic constitution. To certain cities a civil jurisdiction 
was also granted after the new pattern of judge and jury. 
But the more important civil and criminal cases were all 
decided by the itinerant justices with a jury of the county. 

8. The police administration also shows in the cities a 
gradual overshadowing of the court leet by justices of the 
peace. The number of the cities in which at the close of 
the Middle Ages the court leet was still of importance -was 
probably not very considerable. The place of the court leet 
is taken in very important cases by the justices of the peace 
for the county, whose jurisdiction is expressly granted ** as 
well within as without the liberties," and therefore within 
the separate civic districts. The good understanding sub- 
sisting between the towns and the knighthood, as well as 
reasons of practical convenience, explain why on the part 
of the cities no opposition was raised on principle. Besides 
this, the respectable landowners and lawyers of the towns were 
also nominated as members of a commission of the peace. 
Nevertheless, the later city charters, after Bichard II., were 
frequently framed with a view to a separate commission of the 
peace, whose quarterly sessions became an ordinary criminal 
court for which the town issued its own list of jurors. 
Side by side with this a rival jurisdiction of the justices of 
the peace for the county generally continued to exist. The 
special requirements of the market police were provided for 
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in a special department of the clerk of the market, which 
under the name of a ^' court of the clerk of the market" 
enacted penalties for certain offences against the market laws, 
and under the name of a " court of pie-powder " served for 
the decision of certain market disputes, and for the inspection 
of weights and measures. 

4. In the local taxation system the smallest boroughs 
ranked as townships or parishes, though the majority ranked 
as hundreds. London and some others, on the other hand, 
ranked as counties. 

The number of boroughs becomes according to this system 
considerably increased. Under Edward I. fifty-four new ones 
are enumerated ; under Edward II., sixteen ; under Edward 
III., twenty-eight ; under Henry IV., three ; under Henry VI., 
four; and under Edward IV., two; so that the number of 
those places which possessed a kind of municipal constitution 
at the close of the Middle Ages exceeded two hundred. (5) 



(5) On the extension of Belf-govem- 
ment to the munioipalities, cf. Gneist. 
"Geech. d. Communal- Verfas.'* 194- 
204. With respect to the State govern- 
ment they are secondary formations. 
The exercise of magisterial authority 
could, from the nature of the public 
business, be only confided to larger 
unions. English self-government is 
accordingly based upon the counties 
and hundreds, that is, upon unions of 
districts and bailiwicks, and not upon 
townships. It is only the city of 
London that properly speaking has the 
character of a county. From &is down 
to a number of small market-towns, 
the municipal constitution forms onlv 
an imperfect application of county self- 
government to a local union. The legal 
bases of the municipal constitution 
may, with Stephen and Merewether, be 
referred to the same heads as in the 
former period: — 

1. The towns form a court leet or 
some other separate judicial district. 
It is, however, not sufficiently appre- 
ciated that by the introduction of the 
jury system and the justices of the 
peace, the form of the old judicial 
townahip was changed, and with it 
the participation of citizens also. The 



real life of judicial and police admini- 
stration must be looked for in the 
assizes, the justices of the peace, and 
the jury. But the leet jury still re- 
tained a right of proposing the mayor 
or provost ; and this right in process of 
time developed itself so far, that in 
some places the leet jury actually elects, 
whilst in others it only presents for 
election (Scriven, " Copyhold," ii. 860). 
In performing their police duties, the 
lawmen of the leet could also pass 
bye-laws which had the force of law 
within the district. 

2. The boroughs are still in the 
position oifirma hurgi. It is, however, 
a fact not sufficientlv appreciated by 
Merewether, that this relation was 
materially altered by the right of the 
counties and cities to g^nt taxes. 

3. The class of burgesses still con- 
sists of the resident householders, who 
are included among those paying ** soot 
and lot." The ordinances dating from 
the era of the house of Lancaster stiU 
recount the old characteristics of citizen- 
ship, such as being sworn to the King 
and the town; living by their liveli- 
hood, merchandise, or crafts; house- 
holding in their own persons and names; 
bearing tax and talliage, lot and soot. 
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These are the bases of self-government by which the central 
goyernment now entered into a firm bond of union with the 
county government, by which the classes of society, though 
differing in their landed and industrial interests, now become 
united together to fulfil their political duties ; and, filled with 
the consciousness of public duty and a common zeal for the 
general welfare, all gain the capability of taking part in the 
government of the country. The recognition of personal 
liberty by Magna Gharta is followed by the political liberty 
which calls the existing middle classes to take part in the 
government of the realm in the form of county and municipal 
unions. The political self-consciousness thus strengthened, 
from this time onwards unfolds itself in its firm national indi« 
viduality, and challenges comparison with the great civilized 
States of the Continent.*** 



It has been frequently remarked that 
the Engli^ towns have never attained 
to the importance of those of the Con- 
tinent. Their striving after separation 
lasts only as long as the old regime 
of the Norman Vieeeomitee. So soon 
as tboee causes fell to the ground, 
thanks to the central courts and the 
altered position of the sheriffs, the towns 
remained unresistingly in the military 
and other systems of the county unity, 
and contented themselves with more 
restricted immunities. Their participa- 
tion in the jury and in the commissions 
of peace, as well as equality in respect 
of taxation, kept them in active inter- 
course with the knifl^hthood. Trade 
and industry moreover existed from 
time immemorial in the country also ; 
conversely many landowners had also 
town houses. The administration of 
the provincial police magistrates gained 
respect and popularity. In short, the 
reasons are not found in England, 
which in Germany forced the cities to 
shut themselves off in fact and law and 
to become fortresses, in order to avoid 
sharingthe lot of the peasantry. Hence 
the municipal government in England 
was the reverse of that in Germany — it 
was the weaker part of self-government ; 
and thus may be explained the some- 
what subordinate position of the muni- 
cipal deputies in the Lower House, 



though they exceed the knights of the 
shires in number. 

*** The quiet but g^nd signifioanoe 
of this period is thoroughly appreciated 
by Macaulay ("History," cap. 1.): 
" Sterile and obscure as is that portion 
of our annals, it is there that we must 
seek for the origin of our freedom, our 
prosperity, and our glory. Then it 
was that the great English people 
were formed, that the national onib- 
racter began to exhibit those peouliari* 
ties which it has ever since retained, 
and that our fathers became emphatic 
cally islanders, islanders not merely 
in geographical position, but in their 
politics, their feelings, and their man- 
ners. Then first appeared with dis-> 
tinctness that constitution which has 
ever since, through all changes, pre- 
served its identity ; that constitution 
of which all the other free constitu- 
tions in the world are copies, and 
which, in spite of some defects, de- 
serves to be regarded as the best under 
which any great society has ever yet 
existed during many ages. Then it 
was that the Hoase of Commons, the 
archetype of all the representative as- 
semblies which now meet, either in the 
old or in the now world, held its first 
sittings. Then it was that the Common 
Law rose to the dignity of a science, 
and rapidly became a not unworthy 



The Century of Statutes. 



383 



Absolute rule is now superseded by a constitutional gobetn- 
nunt accotbing to lain ; a government which by means of 
permanent political institutions gives to the rights of the 
individual, and to the participation of the people in the 
government of the land, those guarantees which were aimed 
at in Magna Gharta. The constitution of the Government 
and the division of power are now as follows : — 

1. The ordinary administration of justice is consolidated in 
fixed judicial bodies, or central tribunals. These represent the 
most durable formation of the era of the rise of the estates 
(cap. 22). 

2. The conduct of the highest political business becomes 
consolidated in a standing state council or permanent council 
(cap. 28). 

8. The participation of the prelates and barons in the 
central government of the realm is fully established owing 
to their being periodically summoned to the royal council; 
in union with this they form the Parliamentum or Magnum 
Concilium, which at the close of this period has developed 
into an hereditary council of the Grown (cap. 24). 

4. The participation of the communitates in the central 
government develops into a House of Commons (cap. 25). 

The whole development of the government by estates of the 
realm confines itself, however, to the temporal side of the 
State, which is now confronted by the gradually increasing 
isolation of the ecclesiastical hierarchy (cap. 26). 



riral of the imperial JnrisprudeDce. 
Then it was that the courac^e of those 
Bailors who manned the rude barks of 
the Cinque Ports first made the flag of 
England terrible on the seas. Then 
it was that the most ancient colleges, 
which still exist, at both the great 
national seats of learning, were founded. 
Then was formed that language, less 
musical indeed than the languages of 
the south, but in force, in richness, in 



aptitude for all the highest purposes 
of the poet, the philosopher, and the 
orator, inferior to the tongue of Greece 
alone. Then, too, appeared the first 
faint dawn of that noble literature, the 
most splendid and the most durable of 
the many glories of England." Upon 
the obscurity described by Maoaulay 
as existing, light can in most oases be 
thrown from the fundamental bases of 
this political system. 
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CHAPTER XXII. 
^tt (Smxi% of OTommon Hafo. 

The establishment of a definitely secnred judicial system 
in the spirit of true monarchy begins with Edward I. 
The firmest barrier against arbitrary decisions under the 
personal government was formed in this period by three 
corporate official bodies under the names of Court of King's 
Bench, Court of Common Pleas, and Court of Exchequer. 
They may be designated the three ordinary Courts of Common 
Law, side by side with which certain special courts of the 
Norman feudal system still continued, to which I shall refer 
at the close of the chapter. 

I. ^I^e (iTourt of Wiin^t 93enc]^ had akeady under Henry 
in. become organized as a nearly permanent court, in which 
the King claimed the right to preside in person. This 
tribunal was on that account still to follow the person of the 
Kin g as a " Curia coram Rege vhicunque fuerimus in Anglia" 
With this condition, the court consisted of a bench of four 
or five justiciarii, whose president from Edward the First's 
time was called " Capitalis Justicarius ad placita coram Rege 
tenenda,** and may to a certain extent be regarded as a 
successor of the old high justiciary, but only for judicial 
business. In this court are combined — 

1. The placita coronse or criminal cases, extended so as to 
include petty offences, but in such a manner that, as a rule, 
the same cases can also be dealt with by the justices of the 
peace at the quarter sessions. 
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2. The police control, which was from the first combined 
with the exercise of penal justice; the judges are in their 
official capacity the supreme conservatores pads. 

8. The constitutional appeal from the lower courts; in 
this sense Bracton calls the judges '' capitales, generales, 
perpetui et majores, a latere regis reeidentee, qui omnium aliarum 
corrigere tenentur injurias et errores,'* that is to say, a higher 
tribunal for the courts of the land, with the exception of the 
Exchequer, which in its capacity of supreme court of finance, 
stands in the same rank with it. (1) 

II. 'STJbe (JToutt of CTommon $Ieas as a permanent court of 
law for civil actions between private persons, in which no 



(1) The fonnation of the Court 
of King's Bench is intimately con- 
nected with the discontinuance of the 
office of Capitalit Jtuticiarius Anglim, 
After the Battle of Evesham, Henry 
III. did not agnin nominate to this 
office. In 52 Henry III., howerer, 
Robert de Bruce was by patent ap- 
pointed to be ** CapitalU Justiciariui 
ad plariia coram liege ienenda" and 
from this time this is the ordinary 
title of the president of the King's 
court, who is no longer to be governor 
general of the realm, but only a repre- 
sentative of the royal power in its 
judicial branch (Fobs, ** Judges of 
England," ii. 135; iii. 18). The 
number of his assistant justices was 
under Edward I. as a rule four, in the 
later years of the reign three ; under 
Edward III. at first three, and then 
again four (Foss, iii. 19, 342). For- 
tescue (writing in the middle of the 
fifteenth century) says, that four and 
sometimes five justices sat in the 
King's Bench. As to the jurisdiction 
of the King's Bench, cf. Reeves, ii. 
247, 248. If the King was within the 
realm, the court, according to Norman 
custom, was certainly always obliged 
to follow him. Edward I. and Edward 
m. insisted upon this, in spite of the 
petitions of Parliament (Foss, iii. 339). 
Under Richard II. also a circuit was 
made to Coventry and Worcester. 
But in tlie second half of this period 
the sitting at Westminster became the 
rule of practice, with the reservation 
of a diange of place in time of war and 

VOL. I. 



national calamities. The kings have 
never expressly renounced their tra- 
ditional right of presiding in person. 
John, from the fifth to the sixteenth 
year of his reign, was frequently present 
at the 8itting8 (Foss, ii. 4), and also 
held circuits in person in company 
with certain of his councillors. Henry 
m. also sat in person in judgment on 
oertain important oases, and notably 
in an action brought against the bur- 
gesses of Winchester administered 
severe justice (Palgrave, i. 292). 
Under Edward I. and II. we meet also 
with isolated instances of the King 
presiding in person (Palgrave, Privy 
Council, 62). Circuits undertaiken by 
the King, so long as the separate in- 
stitution of itinerant justices lasted, 
occur until Edward III.'s accession to 
the throne (Palgrave, Commonwealth, 
i. 292). And even after the itinerant 
justices had ceased as a separate in- 
stitution, the King sometimes took 
Eart in the circuits of the justices of 
is realm. Under Henry YI., on the 
other hand, it was, according to For- 
tescue, no longer ** customary " for the 
kings of England to sit in court and 
deliver judgment themselves (Foss, 
iv. 215). Edward lY. is said to have 
once sat for three days in the King's 
Bench, but only " to see how his laws 
were executed" (Allen, Prerogative, 
93). Hence we t)erceive that the 
monarchy was finally restricted to its 
old formal authority in the department 
of the administration of justice. 

2c 



386 



Constitutional History of England. 



royal rights were involved had also, from Edward I.'s time, 
its special president, under the name of a Capitalis Justiciarius, 
and its regular seat at Westminster. To oppose the excessive 
centralization, the statute of Gloucester (6 Edw. I. c. 8) 
prohibited the royal central courts of justice from dealing 
with claims not exceeding forty shillings ; these petty cases 
were reserved to the county and local courts. Nevertheless 
the number of actions had increased to such an extent that 
from the time of Edward III. the number of justices was 
augmented from three to six, and occasionally to seven. In 
answer to complaints from the estates, the assurance was 
repeatedly given that communia placita were no longer to 
be heard in the Exchequer. The administration of justice 
by the King in person was also given up in these cases. (2) 

III. Wbt (JTourt of (Bxtttuntx now becomes separated, in 
its capacity as a financial tribunal, from the administrative 
central government of the Exchequer. The carrying out of 
the fundamental provisions of Magna Gharta rendered a 
change in the administration necessary for a great part of 



(2) The independent fonnation of 
the Court of Common Pleas is, accord- 
ing to the careful researches of Foss 
(ii. 160 seq.), of subsequent^ date to 
Magna Charta. The Germanic con- 
ception of the judicial office, and the 
desire to keep free from the influences 
of court favour or disfavour, showed 
itself more strongly here than else- 
where. The necessity of a fixed and 
determinate administration of justice 
in ordinary civil disputes has been 
most keenly felt, especially under 
John's system of government, who 
had, in tiie eleventh year of his reign, 
sat in judgment at not less than 
twenty-four places. This gave rise 
to the clause of Magna Charta 
'^ Communia placita non $equantur 
curiam Regis sed teneantur in aliquo 
certo loco.** Under Henry III. this 
assurance was acted upon in so far 
that civU actions were for the most 
part dealt with in a special division 
of the King's court, and indeed at 
Westminster. But it was not till after 
the accession of Edward I. that Gilbert 
de Preston was definitely designated 



as capitalis jutticiarius of this division 
(Foes, iii. 20). The number of the 
assistant justices varied under Edward 
I. between four and six; under Ed- 
ward II. was as a rule six; in 6-9 
Edward II. a seventh was sidded to 
their number. Under Henry VI. the 
number once reached eight. The offi- 
cial name of this court is '* Commune 
Bancum" and in contradistinction, the 
King's Bench is called ^^hancum regis** 
or '* bancum nostrum** The assurance 
given in Magna Charta as to the fixed 
seat of this court of law was not 
followed out to the letter; a removal 
still took place frequently, and notably 
from Westminster to York (Foss, ii. 
135, 175, 177 seq.\ iii. 16; 343 seq,i 
iv. 13). But in the second half of the 
period the sittings at Westminster 
must be regarded as established by 
law. The limitation of its competence 
to claims exceeding forty shillings was 
rendered somewhat ineffectual by 
evasion by means of fictions (Black- 
stone, iii. 36). As to the limitation 
of the communia placita^ cf. Foss, ii. 
135. 
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the Exchequer business. Free persons and free property 
were at all times to be judged ''according to the law of the 
land, and the customary forms of procedure." A number of 
Barons of the Exchequer accordingly associated themselves 
into a judicial body for this department of business, which 
may be compared with the judicial division in the German 
'' Eriegs und Domanen Rammer " in later centuries. To 
make these judicial decisions independent of the influence 
of the heads of the department, the judicial division after 
Edward II. also received its own president or Chief Baron, 
who was as a rule chosen from among those persons legally 
qualified for the judicial office, and was often expressly 
appointed for life. 

Notwithstanding this, the position of the court continued 
to be a somewhat subordinate one. Its members were usually 
appointed from among the higher officials of the Exchequer 
department, from whom it was difficult to eliminate the 
financial spirit. Hence it is the more readily conceivable 
that the retention of the old method of assigning ordinary 
pleas to the Exchequer now led to loud complaints. In 5 
Edward I. a royal writ was addressed to the barons, which in 
general terms prohibits them from dealing with covimunia 
placita, as being contrary to the letter of Magna Charta. 
This was repeated in the statute of Rutland (10 Edw. I.), 
with the remark, that in this manner the King's suits as well 
as those of the people were unduly protracted. As, however 
(probably in consequence of the interest in the court fees), 
the rule was often evaded, it was again repeated in the Articnli 
super Chartas (28 Edw. I.), and then once more in 5 Edward 
II. In later times the rule was again evaded by fictions. Yet 
in substance a better state of civil and penal justice was 
attained by the separation of the courts, which could be no 
longer compared with the condition of things in the former 
period. (8) 

(3) At this time the Treasurer and for cases which were to be decided upon 

the Chancellor of the Exchequer are argument, a number of barons formed 

regarded as leading officers of the a Court of Exchequer Chamber. The 

Exchequer, side by side with whom, appointment of a Capiialis Baro by 
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IV. ^iie conttnuotts consolftration of tjbe staff and the course 

of business of the benders of jUlliaeSy is further shown in the 
following alterations. The judicial benches gradually absorb 
the separately appointed itinerant justices. Under 13 Edward 
I. c. 80, the Justices of Assize and Nisi Prius were to be 
appointed from the sworn justices of the King. According 
to 27 Edward I. c. 3, 4; 12 Edward II. c. 8; and 14 
Edward III. c. 16, every justice of the central courts and 
every baron of the Exchequer may, if he is a professional 
lawyer, sit as itinerant justice on any case, it being im- 
material into which court the matter was introduced. Where- 
as the itinerant justices were originally delegati principis, 
they now gradually appear as delegati of the permanent 
courts. The commissions which were formerly separate 
were now assigned to them in union, and became more and 
more systematic. Under Henry VI. the maxim was established 
that every justice of assize represents the whole tribunal in 
which the action has commenced. Thus the most dangerous 
feature of the old judicial commissions disappears. About 



royal patent only dates from May 30th, 
1317 (Fobs, iii. 196, 198; Thomna, 
Exchequer, 107, 108). The number 
of the assessor judges was four, five, 
or six (Foss, iii. 196 ; iv. 233). These 
assessors were as a rule promoted 
under-offioials ; their pay remained 
during the w^hole period far below 
that of the justicinrii (Foss, iii. 44). 
Only the office of Chief Baron wns as 
a rule filled by sei-vienies ad legem^ 
whence also, according to 4 Edward 
III. c. 16, the Chief Baron can be ap- 
pointed a justice of assize, *Mf he 
belong: to the sworn Serjeants of the 
King.'' It was not until the time of 
the Tudor dynasty that the barons 
were put on a perfect equality with 
the justices both in qual ideation and 
rank (Foss, ▼. 409; vi. 17). The more 
conceiyable is it, that the public, as 
well as the lawyers, viewed with 
unwilling eyes civil actions brought 
into the Exchequer. By the Siatutum 
de Scaccario, 51 Henry III. (1266), 
it had been already provided that tlie 
treasurer and the barons should bind 
themselves by oath not to interfere 



in the affairs of private individuals 
whilst they were engaged in transact- 
ing the King's business; excepting 
only complaints against officers of the 
Exchequer, who retain their exdusiye 
judicial privilege in the court itself 
(Foss, il. 196). But it was not until 
Edward L's reign that it was acknow- 
ledged, that the parties have a right 
to 'such non-interference according to 
the principles of Magna Charta (Foss, 
iii. 22). When in later times there 
arose out of the official position of 
the Lord Chancellor a new equity 
jurisdiction, which acted according to 
the principles of administrative justice 
witliout a jury, in addition to the 
judges, the chief of departments, i,e. 
the treasurer, and the Chancellor of 
the Exchequer, participated in this 
new arrangement (Thomas, Materials, 
ii.). The old Exchequer appears from 
that time to be dissolved into four 
divisions ; which, however, are partly 
formed of the same persons : (1) The 
Court of Accounts, (2) The Court of 
Receipt, (3) The Court of Pleas, and (4) 
The Court of Exchequer in Equity. 
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the middle of Edward III.'s reign the special itinerant judges 
disappear before the ordinary justices of the central courts. 
In addition, it is true, special commissions of oyer and terminer 
were still addressed to the local judges as necessity required 
in turbulent times. After the introduction of the office of 
justice of the peace, however, the local criminal commissions 
acquire a permanent judicial form, and thus the organization 
of the judicial offices was completed, (a) 

The higher judicial staff now forms a paid and learned 
official class, as a rule distinguished by titles, as knights- 
bannerets, knights, or knights of the Order of the Bath. A 
motion made in Parliament that it should itself pay the justices 
their salaries, was rejected. (6) As personal servants of the 



(a) The statute 13 Edward I. and 
the foUowing statutes aim at employ- 
ing the whole staff of all the courts 
in the civil assizes: 27 Edw. I. c. 3 
and 4; 14 Edw. III. o. 16. But with 
the circuits of the justices of assize a 
general commission of oyer and terminer 
became now more and more regularly 
combined, addressed to the Lord Chan- 
cellor, certain high officers of Btate, 
barons, the justices of assize and their 
representatives, for dealing with all 
crimes and a large number of offences, 
supposing that they have been com- 
mitted and have been presented in the 
county. But the right accorded by the 
statute of Westminster 2 of appointing 
special commissions for special cases 
still remained reserved. By 2 Edward 
III. 0. 2, the assurance was given that 
such commiijsions should be regularly 
issued to justices of the realm, and 
only in urgent exceptional cases to 
other persons (Coke, Inst., ii. 419; 
iv. 152). This was followed by a more 
extensive commissio ad gaolas deliber- 
andast for clearing the county prisons; 
in which the separate prisons were 
named under the great seal. A further 
forum deprehensionis was thereby 
originated, the first-named commission 
only embracing a forum delicti com- 
misn. Hence, as early as the reign of 
Edward III., the staff of the special 
itinerant justices diminishes (Fo8S, iii. 
859-360). They are last mentioned in 
the years 1333 and 1349. Pecuniary 



interests also tended towards the same 
end ; as every justice of the realm in 
his capacity of justice of assize obtained 
the considerable addition of £20 to his 
salary. The commissions of oyer and 
terminer, which were still specially 
appointed, were only to be appointed 
in urgent cases, and then in nn impartial 
manner, not by the magnates, and not 
by the parties, but by the authorities 
themselves (2 Edw. II. o. 2; Coke, 
lust., ii. 419; iv. 152). According to 
20 Richard II. c. 3, no man is to be 
justice of assize or of gaol delivery in 
his own county, and no ** magnate of 
the realm " is to sit with the judges 
in the assizes. 

(6) The personal position of the 
justices of the realm shows us their 
honourable standing, nearly on a par 
with that of the highest officers of the 
realm. Personal disrespect towards 
them was punished with great rigour 
(Foss, iii. 48). Their salaries remained 
during this period comparatively uni- 
form, £40 for the chief justices, forty 
marks for the puisne judges and the 
chief baron. The justices and the 
chief baron always received an addi- 
tional pay of £20 as being justices of 
assize, and many judges besides re- 
ceived additional emoluments. Under 
Henry VI. the chief justice of the 
Kings Bench had 180 marks; the chief 
justice of the Common Pleas 140 marks 
(Foss, iv. 227). The official costume 
was the same for the whole staff of 
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Eang they are paid out of his personal income, and subjected 
to his personal penal power. For example, Edward I. deposes 
his chief justice, Hengham, and injSicts a fine of seven thousand 
marks ; the other justices were fined from three to six thousand 
marks for extortion, and probably, also for corruption. This 
penal jurisdiction was not questioned in the century embracing 
the reigns of Edw. I., II. and III., and was repeatedly put 
in force. But still more stringent was the precedent made in 
Bichard the Second's reign, when the justices took part in 
the feud of the great nobles, and returned a doubtful opinion 
as to a royal ordinance. After the failure of an attempted 
coup d'Stat, all who had been implicated in delivering the 
opinion were condemned to death by Parliament for high 
treason, and the chief justice, Tresilian, was executed, whilst 
the sentence of death passed on the rest was commuted into 
one of banishment ; the legality of this proceeding was also 
maintained at the accession of Henry IV. This important 
event left behind it for later times the impression that the 
independence of a State tribunal required the judicial office 
to be strengthened by the power of the landed interest, which 
support was in process of time found in the Upper House, (c) 



judges. Ab to the yery solemn oath 
taken by justices, cf. Fobs, iii. 860. 
The justices were selected from among 
the number of the graduated advocates, 
i.e. King's serjf^ants. Even in the pre- 
ceding period Fobs reckons among 206 
jusiiciarii about 125 men of the legal 
profession. Under Henry III. out of 
100 jtuticiarii he only finds eleven of 
whom it may not be assumed that they 
have practised in some way or other as 
advocates. In this period it can in 
almost every individual case be defi- 
nitely shown that the justices have 
been advanced to their position from 
the legal profession. In conformity 
with the old principles of a judieium 
parium, the justices receive the honour 
of knighthood, and usually even the 
higher rank tanquam haneretti (Fobs, 
iii. 362, 364). 

(e) The personal responsibility of the 
judges was derived from their position 
as delegates of the King invested with 



his personal judicial authority. Their 
appointment is accordingly not merely 
as a rule subject to revocation (durante 
bene pUicito)^ but they are also subject 
to the King's personal penal jurisdic- 
tion, which was apparently preceded 
by an inquiry by an assembly appointed 
for the purpose (Fobs, iii. 262). In a 
very summary and hasty manner Ed- 
ward III. proceeded to dismiss and 
arrest several justices (Fosb, iii. 341) 
in the year 1340, and again five years 
later for a more serious cause (Fobs, 
iii. 365). In later times disciplinary 
punitihments had almost disappeared 
by reason of irregularity in the conduct 
of the business of the courts. But a 
more serious side to their responsibility 
showed itself in 10 Richard II. Two 
justices were at that time murdered in 
a popular tumult, and a third was 
executed for high treason. Robert 
Tresilian had allowed hiqiself to be 
employed, agreeably to the peibonal 
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The ordinary coarse of the civil and criminal justice in 
individual decisions had after this time attained that steadi* 
ness and stability which was in keeping with the spirit of 
Magna Gharta. The law to be applied has now the distinct 
character of '' judge-made law." From the thirteenth century 
dates the definite distinction between common law and statute 
law. The latter is the law proceeding from royal ordinances 
and resolutions of Parliament; the former is that created 
by the blending of the Anglo-Saxon customary law with the 
Norman feudal system, and the older maxims in the judicial 
administration of the curia regis and the county courts. The 
further development is now found in the central courts. '' The 
common law rests in the breast of the judges of the court 
of common law ; " it is a judge-made law from the very begin- 
ning of this period, and in so decided a form that the authority 
of the law books very soon dwindles, while the collections 
of precedents, or year books, become the living source of law. 
To maintain the unity of this law, analogous principles are 
formed to those of the German common law : no customary 
right can maintain itself against the statute law ; the custom 
must be legitime prmscripta — ^that is, must have existed 
anterior to Bichard I. ; it must also be rationabilis — that 
is, practice excludes such customs as are in antagonism to 
the leading principles of the law of the land. 

wishes of the King, to bring about that compulsion had been used towards 
a oounter-revoIutioD. A defeated psirty them, and were in like fashion con- 
sought for this purpose to gain the demned to death and to confiscation, 
decision of the highest judicial authori- but the sentence was commuted into 
ties, that an ordinance formerly issued banishment. See as to these events 
in conformity with the law was illegal, Foss, iy. 3, 4, 102-108. The later 
and **the authors of it guilty of high judicial staff remained so far outside 
treason and punishable with death." the great party feuds, that even at the 
The Lord Chief Justice, who had change of dynasty under Henry IV., 
already shown himself servile to the Edward IV., Richard III., and Henry 
power of the day, collected his justices YII., the former justices were con- 
in all secrecy and haste to deliver the firmed. Under Edward IV. only the 
required opinion. The coup d*etat^ two Chief Justices were excepted, of 
however, completely failed ; the Chief whom one was already a fugitive 
Justice fied, was apprehended, con- (Foes, iv. 380). The dread felt by 
demned by Parliament to death for the justices of a collision with Parlia- 
high treason, and executed on Feb- ment is notably shown in their refusal 
ruary 19th, 1388. The other justices to give any opinion as to the extent of 
were also put on their trial by the the personal privileges of the High 
Lower House, in spite of their excuse Court of Parliament in 82 Henry YI. 
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A natural effect of the institution of judicial benches was 
the development of a special legal profession. About the 
time at which the central courts became permanently fixed at 
Westminster, we find the first traces of inns of jurists, at 
first comprising students, advocates, and under-oflicers pro* 
miscuously, but still (like the courts of law themselves) on 
a great scale, and with a strongly prominent egprit de corps. 
In 20 Edward I. the first attorney's code was published; 
according to which the Chief Justice was to admit a certain 
number (about 140) of efficient '' Attomati et Apprentitii qui 
curiam sequantur,** and exclude all others. Under the name 
of Inns of Chancery, there then became formed small law 
schools for the preparatory study of the law ; somewhat later 
the practising advocates combine, and form the four Inns of 
Court that still exist. In Pleta's work we meet with pro- 
fessional degrees in servientes, narratores, attomati, apprentitii. 
A statute (4 Henry IV. c. 18), orders an examination of all 
attorneys by the judges, and a registration of their names 
upon a roll. About the same time the higher class of advo- 
cates begins to separate itself more decidedly from the lower 
class of attorneys, and to form in the four inns of court a 
sort of university. In conformity with the system of guilds 
there arises the degree of mastership, of serviens ad legem, 
serjeant-at-law, doctor juris; which is conferred by royal 
writ, and forms an intermediate step to the class of official 
judges. The Serjeants are appointed as substitutes for the 
justices in the assizes, as such receive a salary, and are after- 
wards advanced to the bench. Two Attomati Regis for guard- 
ing the royal privileges are met with as early as the reign of 
Edward I. Towards the close of the period, after Edward IV., 
the two Crown advocates were distinguished by the titles of 
King's Attorney, and King's Solicitor. In 11 Edward IV. 
there appears for the first time the solemn official title of an 
*' Attomatus Generalis in Anglia cum potestate deputandi cleri- 
cos ac officiarios sub se in qualicunque Curia de Becordo.*' (d) 

(d) The development of a special and e€eot of the refined fonn of actions 
legal profession is at once the cause at law. It was impossible for the 
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The procedure and the staff of the central courts still 
remain formally connected with the chancellor. From his 
office as officina jmtitim proceed the writs commencing actions, 
and all commissions under the great seal. As clavis regni the 
chancery of the realm is accordingly open at all times. The 
number of regular writs of daily use (writs de cursu) had in- 
creased to such an extent that in 12 Henry III. fifty-one 
of them were sent to Ireland. Five such formvlse actianum 
(de recto, mortdauncestor, noveU disseisin, de nativis, de divisis 
faciendis) could even under King John be issued by the chief 
justice without reference to chancery. These writs are 
accordingly no longer writs of grace, but fonnuUe actionum, 
which are granted to litigants upon proper demand. Under 
Edward I. the assisting counsellors of the chancellor were 



parties to conduct such actions in per- 
son. The clergy had formerly been 
the counsellors both in the household 
and the law-court; **nuUu8 clerictu 
ni»i catuidieus." For many reasons 
the papal throne now wished for a less 
frequent employment of the clergy. 
Even Richard I. had been obliged to 
dismiss his Archbishop of Canterbury 
from the office of chief justioe ; and in 
the provincial councils it was deter- 
mined **ne advocati sint clerici vel 
8acerdote$ in foro aeculari.** Glass 
jealousy had a similar effect. The 
noble Normans had in quite early times 
enjoyed a certain education in the prac- 
tice of the law ; laymen of lower rank 
filled numerous situations as clerks, in 
the Exchequer, with justices, sheriffs, 
and bailiffs of every kind; and the 
Norman administrative law shows us 
that the laymen thus educated cer- 
tainly had little more to learn of the 
deriei. Now, about the time that the 
central courts became established at 
Westminster, inns for lay-iurists began 
to be formed. Under Edward lY. a 
student in the inn required £28 
yearly; the nobility sent their sons 
thither "in order to keep them from 
vice, and to educnte them in music, 
dancing, history, and other accomplish- 
mentd." A modern compilation of all 
the historical records of the origin of 
the advooutes' iuns is given by Fobs 
(ii. 200 ; iii. 46 aeq. 370-390 ; iy. 195 



sea., 251 $eq.). It is, however, impos- 
sible to form a clear picture from these 
fragmentary notices. In 18 Edward I. 
St. 4, there only appears the designa- 
tion *'countour:* In 33 Edward I. 
eourUoun^ attoumees^ apprentts; in 28 
Edward I. c. 11, contour 8 e sages gentz. 
14 Edward III. o. 16 calls the class 
of serjeants-at-law substitutes for the 

i'ustices of the realm for the assizes, 
t was not until towards the close of 
the period that Fortescue gives us 
more connected information. At this 
time ten smaller inns of Chancery had 
been formed, side by side with which 
stood the four great inns, Lincoln's 
Inn, Inner Temple, Middle Temple, 
and Gray's Inn, which provided the 
higher education for the practice of the 
law. No one was to be admitted to 
the degree of serjeant-at-law " qui non 
in prasdicto legis studio sexdecem annos 
ad minus antea complevit " (Fortescue). 
It was bound up with such expensive 
ceremonies, and imposed so many re- 
strictions from oonsiderations of honour 
upon the practice of an advocate, that 
it was frequently refused (Coke, Inst., 
ii. 214 ; Foss, iv. 223), but was a requi- 
site qualification for all justices of the 
King s Bench and Common Pleas. The 
mention of an Aitomatus Begis begins 
with the commencement of Edward L's 
reign; in most years two AttomaH 
Begis were spoken of (Foes, iii. 44, 45), 
both with a small salary of £10. 
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also allowed to issue in plain cases new a^ctiones utiles (writs 
in consimili casu), but in more difficult cases only after obtain- 
ing the consent of the members of Parliament learned in 
the law. (e) 

V. The jurisdutio ordinaria thus formed does not, however, 
exclude a system which still continued in a restricted degree, 
yiz. tj^e SgStem of special courts, a continuation of the Norman 
method of the administration of justice. These are the mili- 
tary, the Court Marshal's, and the forest courts. 

1. The military jurisdiction of the high constable and 
marshal had proceeded from the regulations for the feudal 
militia, and since the creation of hereditary feudal offices 
had under that name attained a fixed form, though only 
with a limited scope. Even in our day there exists in 
the archives a roll of pladta exercitus regis dating from 24 
Edward I., in which the high constable and marshal pre- 
sides in the name of the King. An application to it of the 
forms of the county jury could, of course, in war times be 
never thought of. However, in 2 Bichard II. the Commons 
endeavoured nevertheless to extend the provisions of Magna 
Charta to this department also. They petitioned the King 
that this court should not decide on cases of treason and 
felony, *' seeing that the said court decided according to the 
law of arms, and not according to the common customs of 



(«) Ab to the commencement of an 
action by writs, cf. Palgrave, Privy 
Council, pp. 16, 17. At the close of 
the Middle Ages the number of the 
admissible formulary writs de curau 
had already considerably increased, 
as is shown by the treatise de rmiura 
hreviumj dating from Edward lY. By 
86 Edward III. c. 15 it was enacted 
that proceedings by parol and de- 
cisions of the courts should be in the 
English lang^uage; whilst the regis- 
trations and protocols of the courts 
should be couched in the Latin official 
language. A connected picture of the 
practice as it existed under Edward I. 
IS afforded by the law work of Britton, 
written in French, which has been re- 
published in a critical edition (Nichols, 
'' Brittou," London, 1865, 2 voId.). This 



new edition regards Britton as a con- 
densed adaptation to later ideas of 
Bracton, which must be placed after 
1290, and is somewhat more recent than 
Fleta*8 work. As to the other sources 
of law of this time, cf. Biener, Das 
Engl. Oeschw. Gericht., ii. 286-298. 
From Edward II. date the oollectionB 
of the decisions of central courts, which, 
under the name of Year Books, ex- 
tend through two hundred consecutive 
years, in presence of which the use of 
the law books (notably those anterior 
to Britton) almost disappears. The 
criminal procedure is simple in com- 
parison with the civil. The whole of 
the working time of the justices of 
the realm was at this period confined 
to the hours of the morning from eight 
to eleven o'clock (Foss, iv. p. 226). 
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the country." In 13 Bichard 11. c. 2, the assurance is given 
that no dispute shall be dealt with therein, which can be dealt 
with in an ordinary court according to the law of the land, 
but only '' contracts and other matters relating to records 
of arms and war, within and without the realm," reserving 
an appeal to the King. However, the right of the King 
remained undisputed to order in time of war military courts 
with summary procedure for all manner of offences to be 
held by the high constable or marshal, or their deputies. 
A curia militaris of this description is frequently mentioned 
under Henry IV. ; it was continuously constituted upon French 
soil, and even in the commission appointing the high constable 
(Edw. IV.) the King commits to him : '^ plenam potestatem ad 
cognoscendum et procedendum in omnibua causis de et super 
crimine laesm majestatis, casterisque causia quibuscunque, sum* 
marie et de piano, sine strepitu et Jigura judicii.'' Apart from 
an irregular use made of it in the violent times of the later 
wars of the Eoses, the military jurisdiction in actual time of 
war continued as a constitutional institution down to the 
Petition of Eight under Charles I. (1) 



(1) The military courts contain the 
elements of a chivalrous martial law. 
The legal equality of the classes in 
private law, however, and the divided 
interests of the knighthood, did not 
allow of any further expansion of a 
special martial jurisdiction. But in 
consequence of the Frencli wars and 
their contact with the nobility of the 
Continent, a collision of class feelings 
with the common Ihw had unmistakably 
come to pass. Nobles and knights de- 
manded the retention of the knights' 
ouurt, at all events '* in affairs of honour 
and for the maintenance of the de- 
grees of rank ; ** especially for disputes 
touching arms, precedence, and other 
family distinctions ; whilst the common 
law of the central and county courts 
did not take cognizance of these ob- 
jects, and especially not of satisfaction 
for simple aflronts. For a considerable 
time longer the knights' court exercised 
a real jurisdiction ; in it especially 
duels had a place for affairs of honour 
which, '*for want of witnesses, oould 



not be decided otherwise," as in the 
quarrel between Norfolk and Henry of 
Lancaster under Richard II. Even in 
the middle of the fifteenth century two 
cases occurred: in 1446, a duel be- 
tween an armourer of London and his 
journeyman, under the authority of the 
High Constable and Earl Marshal; in 
1453, a duel between John Lyalton and 
Robert Norres, on account of an ac- 
cusation of high treason. At the latter 
the High Constable presided, before a 
vast concourse of people in Smithfield. 
But as a jurUdicHo eztraordinaria the 
Court only enters in subndium by writ, 
and in this weakened form is called a 
" court of honour." When the French 
wars had ceased, and the pretensions 
of the nobles had wasted away in the 
bloodshed of the wars of the Roses, 
the court, as a magisterial department, 
became extinct; for tiie spirit of the 
parliamentary and county constitution 
was antagonistic to its continuance. 
After the period of the wars of the 
Boses such writs were no longer issued. 
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2. The maintenance of the King's peace in the royal resi- 
dence and its precincts was reserved, as well as the jurisdiction 
over the servants of his household. There existed for this 
purpose a court held before the Steward of the Household, 
and the Marshal as household officer, which within its sphere 
of action excluded all other courts. The principle of the jury 
was applied to it : in civil actions arising between courtiers 
the jury is only constituted of courtiers ; in other cases a 
common jury is empanelled (8 Edw. III. c. 2). An appeal 
lies to the "King in his palace/' which is delegated to the 
King's Bench. (2) 

8. Lastly, the special administration of justice in forest 
cases was also reserved. The concessions made by the Charta 
d£ Foresta merely extend to the less rigorous exercise of the 
ancient rights of the King, without introducing the restrictions 
of Magna Charta. There remained accordingly in this pro- 
vince a purely administrative justice without a jury. Once 
every forty days the lower foresters assemble and form a 
forest court (court of attachment or woodmote) to lay inform- 
ations as to offences against the forest and hunting laws, 
which were noted by the verderer. Thrice a year the 
verderers hold a forest court (court of swanimote) upon these 
informations and for the decision of disputed rights of pasture. 
The upper court of the forest for more serious cases is formed 
by two itinerant justices, the one travelling the whole of the 
north, and the other the whole country south of the Trent 
(court of justice seat or court of the chief justice in eyre). (8) 



and the former court of law thus sinks 
down into a herald's office. Moreover, 
after Henry VIII., the hereditary office 
of high constable was not again filled 
(Coke, Inst, iv. p. 124). 

(2) The Court of tlie Steward of the 
Household was competent in disputes 
between the servants of the royal house- 
hold and in trespasses within the pre- 
cincts of the palace, even when only 
one of the parties is a royal servant ; 
and in cases of debt and contract 
where both parties belonged to the 
royal household. The precincts of the 
palace extended to a twelve-mile radius 



from the royal residence. This juris- 
diction was never subordinated to the 
King's Bench until in Edward III.'s 
reign a writ of error before the King 
" in his palace " was introduced 
(Thorns' "Book of the Court," pp. 
302, 303). 

(3) For the administration of justice 
in forest cases there existed until 
Bichard I. a 9ummu9 juBiiciariuB om- 
nium forestarumj and then a commission 
of four Justiciarii with under-offlcials. 
The Charta de Foresta provides for an 
exceedingly numerous staff of forest 
officials. In every great forest there 
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Besides these older special courts a new administration of 
justice proceeded from the newer administrative system of 
the permanent council : the equity jurisdiction of the Lord 
Chancellor, the Courts of Admiralty, and the penal jurisdiction 
of the Star Chamber, to which I shall refer in the next 
chapter. 



are to be four verderers a« superviBing 
administrative ofiScials and forest 
justices. Under them are twelve in- 
spectors of forests (regarders) for sur- 
veys, investigation ot contraventions 
of the forest laws, clearances, etc. 
Under them the foresters with the 
duty of preserving both wood and 
game, giving information against and 
prosecuting transgressors. Besides 
theee there are raogers (gamekeepers), 
agistors (inspectors of pastures), wood- 
wards (keepers of woods), stewards and 
beadles as court attendants and exe- 
cutive officials. As head of the depart- 
ment there is a Cliief Warden of the 
Forests. This administrative sphere 
was regarded in the Middle Ages as 
freed from the restrictions of the com- 



mon law, and was entirely left to the 
royal ordinance. In the Charia de 
Faresta of Henry III. the heavy burden 
of the general suit of court at the 
sittings of the courts of the forest was 
abated. Bome mitigation of the bloody 
punishments that were threatened was 
obtained under Henry III. through the 
Assize of Woodstock, 1184 (limitation 
of capital punishment to the third 
offence, etc.). The popular complaints 
as to arbitrary afforestations continued 
for a long time, though the antagonism 
of the magnates was in later times 
somewhat lessened by the fact tiiat 
they were allowed to participate to 
a limited extent in the privileges of 
the forest right. 
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CHAPTER XXIII. 
^]^e ^ennanmt or Continual (SDounctl— ^]^e (iDoatt of (E^mttt^. 

The corporate constitution of the central tribunals appears 
as the stronghold of the modem judicial system, that pillar 
of the rising constitution, which as it gradually rose was 
strengthened by the consolidation of the county and muni- 
cipal unions into fixed corporations. Beyond doubt there 
existed an intimate connection between both these formations 
and the fundamental laws of Magna Gharta. The one is 
called forth and rendered effectual by the other ; the one is 
a natural deduction from the other. These permanent 
elements of the political system, however, form only a firm 
encircling bond, within which the great sphere of the ordinary 
business of the State is reserved for the decision of the 
King. There is now formed from among the counsellors for 

this round of business a Continual or permanent Council^ 

which first took the form of a governing body, when under 
Henry III. a regency became necessary for the first time. 
After Henry III. had substituted for it a personal government 
with foreign favourites and subordinate clerks, the barons 
and the prelates demanded in opposition thereto that the 
great offices of State should be filled by ''suitable" persons, 
and after a bitter struggle took the matters into their own 
hands. But though at that time the issue was in a violent 
party government, Edward I. from the standpoint of the 
monarchy recognized the demand as righteous, and carried it 
into effect. It is as a spontaneous creation of the monarchy 
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that we now find, in addition to the Exchequer and the 
central courts of law, a continual or permanent council for 
the efficient despatch of State business, which discharged in 
joint deliberation the highest affairs of the State, and thus 
became the centre of the parliamentary system that was 
now beginning.* 

I. 'STjbe functfoitft of tj^e permanent (SToundl may be com- 
pared with those of the cabinet council of our day. But 
we must not leave out of sight the comparative simplicity 
of the times, the separation of Church and State, and the 
hitherto personal character of the rule of the Norman kings. 
The following heads may be in some measure distinguished 
from one another : — 

1. Advising the King upon the issue of ordinances in 
the general province of Government. 

2. Besolutions as to war and peace, treaties with foreign 
powers, summons of the feudal and county militia, measures 
for the organizations of paid armies, and for their general 
direction. 

8. Besolutions touching measures in case of national dis- 
tress and tumult ; appointment of extraordinary commissions, 
and instructions for such cases. 

4. Advising the King where the jurisdictio extraordinaria 
was to be exercised, which was reserved to the King for the 
most important cases. 

6. Besolutions upon petitions of private persons, corpora- 



* The formation of the pennanent 
council has received a new elucidation 
by the reprint of the protocols of the 
council in the work ** Proceedings and 
Ordinances of the Privy Council of 
England, from 10 Richard II. to 33 
Henry VIII.," by Sir H. Nicolas (7 
vols. 8vo, 1834-1837) ; upon this was 
founded the monograph of Sir Francis 
Palgrave, "An Essay upon the Au- 
thority of the King's Council " (1 vol. 
8vo, 1834), which for the first time 
attempted to give a consecutive picture 
of this political body and its relation 
to the Parliaments of the Middle 
Ages, but sometimes went too far in 



the conclusions drawn. Hallam has 
turned these modern sources to account 
(against Palgrave, vide "Middle Ages," 
c. viii. 3 note). Among the older 
literature, the work of M. Hale, " Juris- 
diction of the Lords' House of Par- 
liament" (1796, 4to), is still valuable. 
The recent treatise of Dicey, '* Privy 
Council " (Oxford Ensays), is now out 
of print. The novelty of the forma- 
tion of the Council can be perceived 
in Edward I.'s reig^ in the still un- 
settled design^ation, ^^ Coniinual Con' 
Mil" (Nicolas, i. 3), "Secretum Ckm- 
cilium** (Homing, b. ii.), "Famt'Ziare 
Concilium " (M. Paris). 
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tions, and counties, touching complaints of financial oppres* 
sion, abuse of offices of trust, deficient legal protection, and 
applications for and grants of pardon. These form the 
ordinary current business of the council. In consequence of 
the malpractices of the Vicecomitea and local bailiffs, of the 
necessity which had arisen for the remodelling of many in- 
stitutions that had suffered under the throes of former con- 
stitutional struggles and under the haughtiness of quarrelsome 
magnates, such was necessarily its ordinary sphere of activity; 
especially now that the Commoners in the national assemblies 
were soon to become the mouthpiece for national grievances. 
Throughout the whole of the Middle Ages, the Parliaments 
are regarded as assemblies *' for the redress of wrongs and 
remedy of abuses.** With each Parliament petitions flowed 
in, claiming every sort of relief, not merely in public matters, 
but frequently also in petty private affairs, from all classes of 
persons, and on all kinds of subjects. The '• poverty of the 
petitioner," the power and the number of his opponents, and 
the inadequacy of the common law, form the ordinary motives 
for appeal to the council. Herein can be perceived the 
fundamental idea that ''the King in council is there as the 
final resource for every grievance, which the ordinary tribunals 
are powerless to redress." (1) 



(1) The sphere of action of the 
council may be best compared to a 
modem cabinet council, in which the 
whole of the business of the central 
government is comprised, so far as it 
has not been assigned to the courts 
for decision according to constitutional 
principles, or to the Church to deal with 
according to its independent rule. 
Bee the description which Sir H. 
Nicolas, vol. 1. p. 1, gives of it. Its 
sphere of action is the same as that 
which the Norman kings informally 
filled by confidential persons and 
counsellors, whom they frequently 
changed. The progress of the age 
is seen in the corporate nature of this 
national body. Palgrave (" Privy 
Council," p. 34) rightly assumes that 
the council was looked upon as a 
properly constituted ** court" fur the 



Crown vassals. As a matter of fact 
the clause of Magna Cbarta touching 
the amerciaments of the Crown vassals 
per pares suos was regarded as com- 
plied with, when the council fixed the 
fine. Towards the Exchequer, too, 
the competence of the council was 
not legally defined : at times important 
financial business was reserved to it. 
Under the regency of Henry VI., 
feudal wardshipSfConsents to marriages, 
leases, etc., were reserved by the council 
to the Lords, including questions con- 
cerning lunatics, who were occasionally 
brought before the council that inquiry 
might be made as to their state of 
mind. In other cases it was merely 
accidental tiiat sittings of the council 
were held under the roof of the Ex- 
chequer. 
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For the diBcharge of this mass of business it was enacted 
(5 Edw. I.) that all petitions should in the first instance 
be examined into by the judicial officers to whose department 
they belonged ; and that only matters of importance should 
be laid before the Eang and his council. In 21 Edward I. 
the King appoints "receivers of petitions," which were ordered 
to be assorted into five classes ; (1) for the Chancellor, (2) for 
the Exchequer, (3) for the Judges, (4) for the King and 
Council, (5) such as have already been disposed of. In this 
manner they were to be ''reported" to the King. The 
appointment of receivers for this purpose soon became an 
established institution, which is described in Fleta's law 
book as a " Curia coram auditoribus specialiter a latere Regis 
destinatis,'* "they who have not to decide, but only to make 
a report of what they have heard, in order that the King 
may determine what shall be done touching the parties." 
Under Richard II., when the council had already entered into 
more intimate relations with the magnum consilium of the 
peers, the petitions are divided into three classes ; (1) bills 
of grace and offices, which must be answered by the sovereign 
in person ; (2) bills of council, which the council may dispose 
of; (8) bills of Parliament, which may not be answered with- 
out consent of the Parliament. 

The resolution on the report of the receiver could be made 
in one of three ways : — 

(i.) Immediate decision, generally written on the upper 
margin of the petition by a member of the council: under 
Henry V. and VI. generally by the chamberlain. 

(ii.) Appointment of a special commissioner to redress any 
extraordinary injury to the petitioner requiring a speedy 
remedy. This is a delegatus a latere to whom a commission 
of oyer and terminer was issued in the Chancery upon writ, 
or by a mere writing. 

(iii.) Reference of the matter to the Exchequer, or other 
court, especially to the Chancery. From Edward I.'s time 
the answer *' sequatur in canceUariam'' was a frequent one, 
and given generally under the privy seal. 

VOL. I. 2d 
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The rules of procedure of the council were themselves a 
subject of the royal right of ordinance, but under the house 
of Lancaster, for the sake of greater solemnity, were frequently 
issued from Parliament. For example, the regulations of 
the council of 1406 were issued in Parliament, and registered 
as an Act. Those of 1424 were annexed to the Act of Appoint- 
ment. Those of 1430 were drawn up in the council, assented 
to by the lords, read in the presence of the three estates, 
and then signed by the council (Stubbs, iii. 251). (1*) 



(I*) As to the oldest methods of 
procedure, especially the arrangement 
of petitions into groups, cf. Palgrave, 
pp. 28, 79. As to the form of the reso- 
lutions, we find that — 

(i.) The immediate personal deci- 
sion was comparatively rare, and even 
in the case of these marginal rescripts 
it is frequently mentioned that they 
were issued '* on report heing made in 
the council." Henry V. often signed 
his decrees with his own hand ; nume- 
rous royal orders occur also without 
signature (Nicolas, vol. vi. p. 214). 

(ii.) The appointment of a special 
commissioner by a commission of oyer 
and terrmner was a continuation of the 
older personal administration of justice, 
and led to collisions with the ordinary 
iurisdiction of the central courts, 
against which the Parliaments began 
quite early to remonstrate. The stat. 
Westminster 2 (13 £dw. I.) already 
gives the assurance, that no writ of 
trespass ad audiendum et terminandum 
should be issued in any other manner 
than before the justices of one or the 
other bench, or before the other justices, 
except it be a heinous trespass which 
demanded speedy redress. All such 
assurances {vide note 3*) were, how- 
ever, so equivocally and uncertainly 
framed, that they yet left room for the 
gouvememeni personeL 

(iii.) The reference of the matter to 
the Chancery (cf. Hardy, "Introduc- 
tion to Close Rolls," p. 28^ led to the 
Lord Chancellor's office becoming a 
separate court of law. 

The later rules of procedure under 
Henry VI. are known in detail and 
instructive. The rules for the ad mi-* 
nistration of the council (2 Hen. VI.) 
contain among others the following: 



The council shall not interfere in 
matters which are to be decided ac- 
cording to common law, except where 
one party is too powerful to enter ^e 
lists with the other, or for other urgent 
reasons ; The clerk of the ouncil shall 
select the bill of the poorest plaintiff^ 
which shall be first read and answered ; 
One of the King's Serjeants shaU be 
sworn, to lend his best assistance to 
the plaintiff, without fee, under pain 
of dismissal (Nicolas, vol. iii. pp. 14d- 
152). A similar spirit is recognizable 
in the regulations of 8 Henry VI. ; the 
council was to interfere " if their lord- 
ships found too much power on one 
side and too little on the other.*' The 
council had to hear, to deal with, to 
communicate, to appoint with reference 
to, and to decide upon, matters laid 
before it. Charters of pardon, grants 
of parsonages and offices, and other 
matters of grace and favour, belong to 
the King personally. On topics of 
great moment and importance, it shall 
deliberate, but not pass final judgment 
without the King's advice. Where 
the number of votes in the council is 
equal, the matter must be laid before 
the King, and the decision left to 
him alone (Nicolas, vol. v. p. 23). In 
8 Henry VI. c. 1, there follow certain 
orders for regulating the use of the 
signet, privy, and great seal, saving 
the prerogative (Nicolas, vol. vi. p. 
185). In the Cotton ian manuscripto, 
there are original decrees of the 
council (probably dating from 22 
Henry VI.), which provide (inter alia) 
that *' considering all such matters as 
pass through many hands are less 
likely to be decided to the prejudice 
of the King or of any other person, it 
has been found well that all bills to 
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II. ®i)r personal constitution of ^ council corresponds to 
this sphere of business. It consists of the persons ^hose 
assistance the King reqoires for determining matters of the 
highest instance ; to use a modem expression, the heads of 
the departments of State, with a number of persons, whom 
he has thought fit to summon to a continual deliberation on 
such matters. Foremost among the officials is : — 

(a) The Lord Chancellor, and in addition to him the chief 
clerk of his office, the Master of the Bolls, as well as some 
higher clerks (reporting counsel), being the persons who at this 
period represent the most varied legal and official knowledge. 

(b) The principal members of the central courts, i.e. the chief 
justices and the other justices. 

(c) The directing members of the Exchequer, the Treasvrer 
and Chancellor of the .Exchequer. 

(d) The principal officers of the royal household, before 
all the King's Chamberlain, who continued for centuries a chief 
member of the council. Next to him the steward of the house^ 
hold, and after the administration of the royal court had 
become further subdivided, the treasurer of the household, the 
controller, and the maitre de garderobe. 

(e) The Keeper of the Privy Seal. Now that the Chancellor 
had become a chief officer of the realm, the King was again 
in need of a cleric in the confidential position of a personal 
cabinet secretary. Under Edward III. such a one appears 
as a minister of State, with a formal oath of office (14 Edw. 
III. c. 5), under the name of Keeper of the Privy Seal ; later 
known as Lord Privy Seal. 

(/) The Archbishop of Canterbury as Primate appeared, 
conformably to the position of the Church, to be so essential 
a member, that in 10 Richard II. he submits a solemn 
protest, wherein he claims for himself and his successors in 

which the King assents shaU be de- justice, the King's decree is taken in 

livered to his secretary, in order that order to send them to the counoi], 

he may draw np letters under the which then assigns them to the proper 

royal signet to the Keeper of the court, except when the petitioners 

PriTy Seal, and thence from the Keeper are unable to prosecute according to 

of the Privy Seal to the Chancellor.*' common law (Nicolas, vol. vL p. 29). 
Where petitiona concern matters of 
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office the right of assisting at all the sittings of the royal 
council, be they general, special, or secret (Bot. Pari., iii. 223). 

These are plainly the chief elements of the council. But 
yet a clear distinction between them was wanting in the time 
of Edward I., II., and III. As occasion required, lower 
officials were also summoned to attend the council, to give 
opinions and information, and to receive orders; such as 
£ing*s Serjeants, Chancery clerks, esoheators, itinerant 
justices, and others. A definition of the ordinary members 
began to be made when the rival power of the parliaments 
first took cognisance of the constitution of the council. When 
differences of this sort first arose, the following were designated 
as members virtute officii : the Chancellor, the Treasurer, 
Privy Seal, Chamberlain, and Steward (Bot. Pari., iii. 78). 
These five were regarded as the chief members and managers 
of the current business. Moreover, during the whole of the 
Middle Ages there was no president of the council other than 
the King himself, to whom it is naturally open to honour a 
member with the temporary conduct of the business. For 
instance, in the latter part of Edward the Third's reign, the 
Bishop of Winchester was mentioned as '^Capitalis Secreti 
Cotmlii ac Gvbemator Magni ConMiiJ'* In cases of personal 
impediment, the regent of the realm was for this reason the 
natural president of the council, as in 1 Henry VI., the Duke 
of Bedford, and later the Duke of York. 

The somewhat fluctuating form of the council became 
modified from the time when, under Bichard II. and under 
the house of Lancaster, the estates of the realm began to take 
a more decided share in the Government. In these later 
times there appear seldom fewer than ten and generally a 
greater number of spiritual and temporal lords as members of 
the council ; with them sit the highest officers of State, now as 
ordinary members, and no longer mingled with the under- 
officials who were occasionally summoned. The growing power 
of Parliament particularly aimed at subjecting the Lord Chan- 
cellor and Keeper of the Privy Seal, as the two bearers of 
the decisive national seal, to a definite responsibility. lu 
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all material points this was attained under the house of 
Lancaster. In the eighth year of Henry IV. the King in 
Parliament agrees that, for the maintenance of the laws of 
the land, the Chancellor and the Keeper of the Privy Seal 
shall not allow any warrant, grant by patent, judgment, or 
other matter, to pass under the seal in their possession which 
should not so pass according to law and right, and that they 
shall not unduly delay those that must pass. Attempts to 
prosecute the Keeper of the Privy Seal were made as early as 
Richard II. Under Richard II. and Henry IV. the members 
were appointed annually, but their appointments regularly 
renewed, unless accusations of bad behaviour or petitions to 
be discharged from serving intervened. Their annual pay was 
graduated according to their rank, as were also the fines for 
neglecting to appear at the sittings. In a process of political 
crystallization, the purely personal conseil du Roi of the Nor- 
man kings had now become a department of State. (2) But 
as the body was too large and too heterogeneous in its consti- 



(2) The personal oonBtitation of the 
council has been aBcertained by Nico- 
las from the protocols of the great 
council with more exactness than in 
fonner times. The Lord Chancellor is 
everywhere conspicuous as the principal 
personage for the formal procedure, 
though ne is not president of the coun- 
cil, and by no means always the most 
influential person in it. The impor- 
tance of the office of the King's Cham- 
berlain is new : he is indebted to the 
influence of the magnates in the council 
of the realm for bin improved position. 
In 15 Edward III. he expressly swore 
to obey the laws of the realm and the 
Great Charter. In 1 Richard II. he 
became a member of the regency. His 
functions are to endorse petitions, to 
formulate royal immediate decrees, and 
communicate with Parliament. In 11 
Richard II. and frequently later he was 
impeached by the estates. The posi- 
tion of the ICeeper of tiie Privy 8<^al, 
as he was first called in 13 Edward III. 
c. 5, is also new ; later he appears as 
Clerk of the Privy Seal (2 Richard II.) ; 
as Guardian de Privy Seal (Parliament 



Rolls of Henry IV.); as Lord Privy 
Seal (34 Henry VIII.). This, however, 
did not exclude laymen and ecclesiastics 
from being also employed as secretaries 
of the King, and on confidential sperial 
commissions, in which sense ** King's 
clerks " occasionally occur under John 
and Henry III. As to the older con- 
stitution of the council, cf. Palgrave, 
p. 20, $eq. ; Nicolas, vol. i. p. 3. The 
statements of the latter relating to the 
period of Henry VI. have been made 
very carefully. The royal council con- 
sisted in 2 Henry VI. of twenty-three 
persons: the Duke of Gloucester, the 
Archbishop of Canterbury, four bishops, 
the Chancellor, the Treasurer, the 
Keeper of the Privy Seal, the Duke of 
Exeter, five earls, four tires^ and two 
mennetirs, Thomas Chaucer and William 
Alyngton (Nicolas, vol. iii. p. 1 48). The 
salaries, fixed according to rank and 
length of service were : for the Arch- 
bishop of Canterbury and the Bishop of 
Winchester at 300 marks ; for a bishop, 
earl, and the lord treasurer 200 marks ; 
for a baron and banneret £100 ; for an 
esquire £40 (Nicolas, vol. iii. 155). 
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tution or varied basiness, delegations and commissions were 
issued, some of which form the nucleus of independent 
departments. 

in. W^t commissions anli luelegations of ^ coancil were 

chiefly necessitated by the fact that more specially legal and 
technical questions came before the council, in the case of 
which it seemed proper to form a narrower committee for their 
treatment and decision, or rather for passing an opinion 
which was to influence the ultimate decision of the King. 
The personage most suited, by reason of his position and his 
under-officials, for the discharge of these more intimate func- 
tions was the Chancellor. Hence the sub-commission was 
most frequently composed of the Chancellor and the justiciaries 
of the two central courts, and hence are issued ^* deer eta per 
curiam canceUarise et omnes jtuiticiarioSy'* or " decreta cancellarii 
ex assensu omnium jiisticiariorum et aliorum de Regis consilio" 
In the first century of this period even formal proceediogs are 
somewhat frequently taken before the Chancellor and the 
judges in Westminster Hall. Commissions of this description 
take the place of the extraordinary judicial commissions of 
prelates and barons which, in the former period, the Norman 
kings were wont to appoint for the Crown cases reserved. 

As a permanent institution there next arose a kind of com- 
mittee for appeals from the Exchequer. As this did not 
remain subordinate to, but was co-ordinate with the central 
courts, an appeal could only lie to the £ing ; that is, to the 
'' King in council." It was a matter of delicate questions of 
financial law, which were well suited for a special council of 
men well versed in matters of business. Hence a commission 
was at first formed of the Chancellor, Treasurer, and two 
justices; but it was subsequently laid down in 81 Edward HI. 
stat. 1, c. 12, that the Chancellor and Treasurer should 
meet together and have the documents laid before them, 
summon the justices and other experts according to their 
best judgment, demand reports of the barons of the Exchequer, 
alter the Exchequer decree according to their opinion, and 
remit it to the Exchequer for further consideration. 
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Still more important wae the creation of a separate Court 
of Equity, which proceeded from this system of delegations. 
Certain petitions and questions touching property were, from 
their peculiar nature, not so well adapted for hearing before 
the justices of the realm as before the Chancellor, who might 
BtiU be looked upon as the prime authority and chief repre- 
sentative of a more universal juristic education. In course 
of time deficiencies and hardships were conspicuous in civil 
justice, which could not be redressed in the ordinary course 
of justice, either because they were ill-suited for a jury, or 
because they could not be decided according to the funda- 
mental principles of the common law (such as fraud, accident, 
trust, that is, actio and exceptio doli). Hence there sprung 
up a " remedial jurisdiction,*' supplendi et corrigendi juris 
civUis causa, analogous to the praBtorian jurisdiction, in which 
the Chancellor proceeding according to asquitas (that is, 
principally according to the principles of the Boman and canon 
law), directs his reporting secretaries or Masters, and then 
decides per decretum. The most frequent cases, of this equitable 
jurisdiction from Bichard 11. to 37 Henry VI., were cases of 
conveyances to uses inter vivos; but even in those early times 
the sphere of action was probably a wider one, and from the 
very nature of the jurisdiction, the office of Chancellor con- 
tinued until the close of the Middle Ages to be filled by 
ecclesiastics. (8) 



(3) The delegations of the council 
and the equitable, jurisdiction of the 
Lord Chancellor have one and the same 
origin. The establishment of sub-com- 
missions of the Council was primarily 
an administrative measure, and not a 
constitutional institution. It was only 
after the lapse of time that such 
creations, owing to continually arising 
needs of the same kind, adopted the 
character of magisterial departments. 
It is only juristical pedantry which 
would at once make of these ex tempore 
commissions formal departments of 
State. Uix)n the authority of Hale a 
so-called **eonciliHm ordinarium" or 
** concilium legale" was said to have 
existed, being composed of the Privy 



Council, certain great oncers, judges, 
and others. But ueitlier the expresbinn 
** concilium ordinarium " nor ** legale " 
occurs in the ofBcial records; nor do 
we find any regulation a3 to its mem- 
bers or procedure. We can, accord- 
ingly, no more make a magisterial 
department of this in^ititution than of 
the shifting judicial commissions of the 
Norman period. Under Edward III., 
for example, proceedings were fre- 
quently assigned to the '* Chancellor, 
Treasurer, and others of the King's 
councir* (Reeves, iii. 386). In 44 
Edward III. a ditUcult case was heard 
before *Hhe Chancellor and all tiio 
justices of the King's Bench and Com- 
mon Pleas*' (Fobs, ilL 837). Even in 
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It is quite conceivable that these fanctions occasioned con- 
flicts with the Parliaments, which are chiefly aimed at the 
civil jurisdiction of the Chancellor, but partly also at the penal 
jurisdiction exercised by the King in council, the abolition 
and clear definition of which were equally impracticable. In 
25 Edward III. the Commons protest against any one being 
brought before the council on accormt of his freehold, or on 
account of such suits as affect life and limb, and against 
any one being fined by informations laid before the council 
or one of the ministers, unless such legal procedure shall have 
been ** formerly customary." In the answer to this the 
extraordinary criminal procedure was expressly reserved; 
*' mes de chose que touche vie ou membre, contempt ou excesses" 
it shall remain as formerly customary (Falgrave, Council, 35). 
It was apparently agreed that the assignment of ordinary 
actions to the courts was to be understood '* salvo jure regis,'* 
that is, with reservation of extraordinary caussB majores to 
the King ; but the Parliaments wished to co-operate in this. 
In 27 Edward III. the Commons themselves expressly consent 



earlier timefl, under Edward II., West- 
miiiBter Hall waa named aa the place 
at which the Chancellor holds his 
ftit tings; this place waa called *^ Mag- 
num Bancum** (Foss, iii. 177), and the 
Fittings were described as being *^in 
plena caneellaria " (Rot^ cl. 25, Edward 
III.). The Admiralty Court was an 
instance of snoh delegations of the 
council, which was an outcome of a 
special commission of the King, with 
a jurisdiction in the ports, and over 
offences committed on the high seas ; 
perhaps existing aa early as Edward L, 
^ith powers more limited in later 
times on motions of the estates under 
Richard II. Another delegation is 
formed by the Court of Requests under 
the Lord Privy Seal (Spence, "Equit- 
able Jurisdiction," i. S51). The prac- 
tical need for a remedy for the clumsi- 
ness of the common law, led to the later 
jurisdiction over *' equitable obliga- 
tions," the fulfilment of which was left 
by the common law to the conscience, 
whilst the common wants of life and 
the existing views of law necessitated a 



magisterial compulsion for their fulfil- 
ment (Reeves, iii. 188). From the time 
of 2 Edward III. the assignment of the 
matter with this view under the formula 
^^seqvatur in eancellariam" becomes 
more and more frequent, and soon aldo 
with the further addition ^fiat ulterius 
justicia in oancdlaria ; non potest juvari 
per communem legem, veniat in cancel" 
laria et ostendatjua 8uum;fiat eijutti- 
ciaBfeundum legem canceUarix** (Foss, 
iii. 178 ; Hardy, " Introduction to Close 
Rolls," p. 126). From the time of 
Richard II., or at all events under the 
house of Lancaster, the jurisdiction over 
Uses stands prominently forth aa the 
principal object ( Reeves, iii. 38 1 ). But 
beyond doubt the special jurisdiction of 
the Chancellor was also a delegation of 
the King's council (Palgrave, Privy 
Council, 25 ; Bpenoe, "■ Equitable Juris- 
diction," i. 709-710; Hallam, "Middle 
Ages," note x.). England had thus 
attained to the necessary completion 
of its system of private law, which 
WHS accomplished in Germany by the 
reception of foreign law. 
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to an extraordinary criminal procedure against clerics who 
appeal to the papal chair ; in the statute even imprisonment 
for an indefinite time, ''during the Ejng*8 pleasure," is 
threatened, as well as forfeiture of lands and personal property, 
of those who should refuse to answer for such a contempt 
before the King, or his council, or his chancery, or before his 
justices (Palgrave, 39). In 42 Edward III. c. 8, upon a com- 
plaint raised by the Commons, it was indeed promised in 
general that none should be required to answer before the 
courts except by regular judicial procedure. But the extra- 
ordinary power of the council remained unaffected by this, and 
in turbulent times, such as followed under Bichard II., it was 
exercised with a wide scope by the council and the chancery, 
for the maintenance of peace. But in civil procedure the 
GhanceUor's writ of subpoena gave rise to a new petition (18 
Bichard II.) ''that neither the Chancellor nor the council 
after the close of Parliament should issue any ordinance 
against the common law, and the old customs of the country, 
and against the statutes that had been passed or that were 
to be passed in that Parliament, but that the common law 
should take its course without respect of persons, and that 
no judgment once delivered should be annulled but by due 
course of law " (Palgrave, 45). The answer ran with the 
usual ambiguity, to the effect that the former customary 
procedure should remain in force, " so that the King's royal 
right be assured," and if any one felt aggrieved " qu'il 
monstre en especial, et droit lui soit fait** (Palgrave, 70). 
Protest was not raised against the extraordinary judicial power 
of the King in general, but only against such proceedings 
on the part of the council, without sanction of Parliament. 
In the stat. 17 Bichard II., protest was only made against 
citations before the King's council and the chancery based 
upon false information (Beeves, iii. 194). In 1 Henry 71. 
the Commons complain of the citations before the council 
and the chancery, in matters " in which a legal remedy is 
afforded by the common law ; " in like manner a writ of 
subpoena was not to be issued until the justices of one or the 
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other bench had first tried and attested the fact, that the 
plaintiff had in this case no remedy at common law (Pal- 
grave, 50, 61). In 8 Henry VI. jurisdiction was reserved to 
the council in quite indefinite terms '' so often as their lord- 
ships should find too great power on the one side, and on 
the other too great weakness," or if they should otherwise 
find •* some reasonable cause " (Palgrave, 81). Finally, in 
the stat. 81 Henry VI. c. 2, the offences were specially men- 
tioned by name for which the council was wont to summon 
offenders before it, and the procedure defined that was 
therein observed, especially the more rigorous courses, by 
which disobedience to ordinances under the privy seal or 
under a writ of subpoena were to be prosecuted as contempttis 
regis (Palgrave, 84, 86). This extraordinary penal jurisdiction 
was in later times exercised in the Court of the Star Chamber, 
and was, therefore, frequently designated by this name. (3') 

IV. The position of the ILotD ®i)anceIIor as i)ea]) of ibe 
(JTIiancers department forms in a certain sense the keystone of 
the constitution of the council. As the great office of the 
Chancellor had remained the common bond of the central 
courts, it also serves as clavis regni for other business of the 
King's council. All solemn decrees of the King in council 
here received their authoritative character. The Protonotaritis 
of the Chancellor managed the preparation, despatch, and 
registration of the State treaties in the treaty rolls. The rest 
of the State business was recorded in the charter, patent, 



(3') The opposition of Parliament to 
the jurisdiction of the King in council 
begins from the time when Parliament 
had become consolidated into a united 
body (Hallam, note xi.; Spence, "Equi- 
table Jurisdiction," i. 343-351). In a 
riecifiion which afterwards became 
famous, the "Chamber Case" (Croke's 
•♦Report," vol. v. c. i. p. 168), the 
judges acknowledged "that the court 
of 8tar Cliamber had existed long be- 
fore the proclaiming statute 3 Henry 
VII., as a very high and honourable 
court." The above evidence shows 
how far this assumption was well 
founded. There here remained a field 



of action for the administrative powers, 
in spite of the advance of definite 
legal arrangement in the politiciil 
rights of the realm. The practice of 
the chancery succeeded better in de- 
fining for itself more exactly the 
difiercnt branches of its civil juris- 
diction, as to which Spenoe (** Equi- 
table Jurisdiction of the Court of 
Chuncery," vol. i. 334 seq.^ 420 seq,, 
435-683, 692-716) affords us the most 
comprehensive survey. A controversy 
as to the respective advantages of 
''Bench" and *' Office" had already 
begun within these narrow limiu 
during the Middle Ages. 
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close, and fine rolls. The most numerous administrative 
documents belong to the province of the Rotvli literarum 
clausarum, " Close Rolls," so called because they were issued 
with the seal under cover, in contradistinction to the litterm 
patentes, which were addressed to all faithful subjects. Here, 
as elsewhere, centralization and the transaction of business 
by means of writing mutually influence each other. In the 
preceding period royal orders were still sometimes given by 
word of mouth in the Exchequer, even in judicial matters. 
Now writing became the unconditional rule, and the import- 
ance of the great seal at the same time increased. Apart from 
charters, which are publicly issued in Parliament, and in 
which the mere " sign manual '' was for a long time retained, 
the use of the great seal is regarded as essential for all writs ; 
in it the development of the English State from the gouveme- 
ment personnel is symbolized. From the time of Henry HI. 
it is really the clavis regni, the faithful companion of the 
King, even in a foreign land. As the history of the great seal 
is thus identical with that of the most important State 
documents. Sir H. Nicolas began to write its biography 
(Nicolas, vol. vi. p. 148, seq.). The order to use the great 
seal can be given, either by word of mouth, or in writing ; 
but a document only becomes a solemn State Act when the 
great seal has been actually affixed. In cases of the King's 
absence, a duplicate of the great seal was given to the 
Chancellor for writs de cursu which were issued by him upon 
his own responsibility, but this duplicate was always given 
back after the occasion for its use had ceased. For non- 
official correspondence the privy seal was at first used, and 
when this also had attained a political meaning, the signet. 
As early as 28 Edward I. c. 2, the assurance was given that 
no common law writ should be issued under the privy seal. 
The struggle against the privy seal which commences from 
that time marks the struggle of the estates against the 
gorwemement personal. (4) 

(4) The Lord Chancellor as head of ance with the development of the Tue 
the chancery attains greater import- of the seal (Nicolas, *' Proceedings,'* 
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The staff that was necessary for the discharge of this multi- 
farious judicial and chancery business, consisting of a chief 
as well as of a number of reporting counsellors or " Masters 
in Chancery," and clerks, received its form in this periods 
Among the numerous staff of clerks the chief of the office now 
stands out conspicuously as the Custos Rotulorum CanceUarias 
Domini Regis. He was first described by this name in the 
Patent Boll, 14 Edward I. Under Edward 11. this Master of 
the Bolls was specially appointed by the King, took a special 
oath of office, and was inducted into his office with great 
pomp (Fobs, iii. 827). The appointment was very generally 
made for life, or *' quamdiu bene et fdeliter se gesserit in 
officio ** yet sometimes otherwise " quamdiu nobis plactierit " 
(FosB, iv. 4). From this time he was regarded as Vice-chan- 
cellor, and was ranked in the stat. Bichard II. c. 2 in 
precedence to the justices of the central courts. (6) 



vol. vi. p. 148). The most important 
BotuH which have been partly pub- 
lished by the Beoord Commission are 
the following : — 

(a) The Charter Rolls, containing the 
royal grants to cities, boroughs, and 
corporations, rights of market, and the 
like. The collection begins with 1 
John, and runs to 7 Henry YIII., after 
which date such grants were made in 
the form of patents. See Rotuli Char- 
tarum, 1199-1206 (ed. Hardy, 1837, 
et seq.). 

(b) The Patent RoUs, containing the 
grants of offices, lands, titles, and the 
like, which were issued in open docu- 
ments with the great seal affixed. They 
begin with 3 John. See Hardy, ** Des- 
cription of Patent Rolls in the Tower 
of London," 1835. 

(o) The Close RoUs, containing royal 
mandates, letters, and writs, princi- 
pally rescripts addressed to private 
persons on private matters, closed on 
the outside with the seaL They begin 
with 6 John. See Rotuli litterarum 
e2atMarum,1204-1227(Hardy,yols. i ii). 

(d) The Fine RoUs^ containing the 
grants of the Crown fiefs, with the dues 
lor alienation, relevia, consent to mar- 
riage, etc. See Hardy/' Rotuli Finium," 
and above, p. 171. 



With few exceptions the great seal 
cannot be used without the express 
order of the King, either (1) verbaUy, 
or (2) by writing under his signet, or 
(3) by writing under the privy seal 
addressed to the Chancellor, or (4) by 
writing under the signet addressed to 
the keeper of the privy seal, who there- 
upon communicates the royal pleasure 
to the Chancellor by a warrant under 
the privy seal. The origin of written 
instruments sealed with the great seal 
isgiveninPalgravo ("Commonwealth," 
vol. i. p. 147; Privy Council, 13); 
for the continuous hihtory of the great 
seal under the separate reigns, cf. Fobs 
(" Judges," Index, vide Seal). A juris- 
tic survey of the royal writs accord- 
ing to the difference in their legal 
nature is given in Coke, Inst., ii. 40. 

(5) The staff of the chancery now 
takes a firmly organized form with the 
growing importance of the office in the 
administration of the realm. The list 
of the chancellors of this period is 
given by Foss (Judges, vol. iii.). As 
early as Edward II. the title " Cannel- 
larius Anglia'* occurs twice; and the 
honorary title ** Lord Chancellor " from 
tills time comes into gradual use. As 
a rule iite chancellors are still chosen 
from the higher clergy ; under Edward 
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III. amonsr seyenteen cbanoellora were 
four arohbiflbopfl and eight bishops, 
but on the other hand also one knight 
and four professional jurists. An at- 
tempt of rarlisment to thrust out the 
clergy from this position, failed, and 
'the lay chancellors were always after 
a very short time replaced by prelates 
(Fobs, iii. 320). The higher coanctry 
clerks now received the title of ^*Magi»' 
iri" or Masters in Chancery (Spence, 
vol. i. 359 seq.), for as these clerks with- 
out exception belonged to the lower 
clergy, the custom arose of applying 
their title of rank as Magistri to their 
office. Towards the oloee of Edward 
IIl.'s reign, we find the title of " Mas- 
ters ** used in the documents contain- 
ing their appointment (Foss, iii. 834). 



In the company of the Chancellor they 
are also active in Parliament, in which 
they usually officiate as receivers of the 
petitions^ whilst the class of " triers " 
was formed of the prelates, barons, and 
justices. More numerous still was of 
course the btaff of the clerici detecundo 
gradUf as they are now termed, in con- 
tradistinction to the Magistri or deriei 
de prime gradu. As head of the de- 
partment for the registration of the 
State tieaties stood the ProtonotariuB^ 
whose treaty rolls from Edward I. to 
22 James I. are btill in existence. The 
whole of the clerks inhabited an inn 
near the royal palace, and received 
their salary and supply of provisions 
from the royal household. 
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CHAPTER XXIV. 

Wbt ^arlfament of f^z palates anb 33arons. 

Fbom the time of Edward I. there were connected with 
the permanent council, as the seat of the central government, 
certain periodical meetings of notable prelates. and barons, 
who became united with the King's council, into a " great 

m 

council.; " and then separated themselves as an Upper House 
from what was afterwards the " House of Commons." 
Edward I. on ascending the throne found a condition of 
things existing in which prelates and Crown vassals had 
already for a generation past exercised their right to impose 
scutages and aids, and had been summoned to deliberate 
upon important resolutions of the realm. Convinced that 
such participation in the central government was henceforth 
unavoidable, he made this concession without any reserve, 
and in the course of his reign extended it beyond the original 
design. The functions and constitution of these parliamentary 
assemblies assume a form from which at length proceeds an 
hereditary peerage of secular lords. 

I. The concilium of the prelates and barons formed, from 

Edward the First's time, a constttuttonal Knft (n X^t atrmtnts- 

tratton of tj^e realm ^ and as a periodical council, was ordinarily 
convoked four times a year, so that the magnates met together 
with the royal permanent council, and during the period of 
meeting formed a *' great council," in which those who were 
summoned in virtue of office, ecclesiastical dignity, and 
property, took their places side by side. We have here to 
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do, not with a mere estate of the realm, in which a privileged 
class of landowners claim a right to be heard, bat with a 
constant and regular participation of the magnates in a 
political system with fcdly developed military, judicial, police, 
and financial powers. The competence of the Magnum Con- 
cilium is bound up with these prerogative rights. The un- 
limited royal powers are now exercised under the constitutional 
co-operation of the magnates ; the portion of the government 
which remains indefinite and informal is the residue of 
personal rule. Reserving its indefinite authority, the principal 
functions of the great council which still survive in the Upper 
House as it exists at the present day, may be already separated 
off into a quadruple sphere of action : a court of law, a 
tax-granting body, a State council for the administration of 
the realm, and a legislative body. 

1. Under Edward I. its position as a court of law is prominent. 
The parliament in this reign, is pre-eminently intended to 
be a judicial assembly, to which the other functions are 
annexed. In this sense (which was also that intended by 
the barons in the Provisions of Oxford) Edward I. convokes 
four times in each year a parliamentum, and he only departed 
from this rule afterwards in very turbulent times. In this 
sense in later reigns the motion was repeatedly put and agreed 
to, that at least once in each year a parliament, that is a 
judicial assembly of the magnates, shall be holden. Its 
models, the Echiquier of Normandy, and the Parliaments in 
France, and the Germanic fundamental idea by which the 
secular government wears the character of a court of law, 
were all of some influence upon its creation. The competence 
of this court is bound up with the King's right of taking 
the most important and difficult cases to his court. The 
current law suits were certainly now, indeed, assigned to 
the corporate central courts, as they had formerly been to 
the county courts. But this delegation did not annul the 
royal right of personally directing the court in extraordinary 
cases (above, p. 406), as was the case in the German Imperial 
Constitution^ where a court of officials sat in addition to the 
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imperial court, and a parliamentary reyieion of the body of 
official judges was reserved. It has never been constitutionally 
determined which placita belonged to the jurisdiction of Par- 
liament, for the King never renounced his power of reserving 
the most important and extraordinary cases to his personal 
appointment of e, judicium parium; and the estates themselves 
were interested in upholding these powers, from the time 
when their right of co-operation had been constitutionally 
established. Hence civil and criminal eases might in the 
first instance, as well as in the higher instance, be brought 
before Parliament, if the matter appeared of sufficient impor- 
tance. As extraordinary cases of the highest importance, 
the following presented themselves : — 

(a) Complaints against erroneous decisions of the central 
courts, which were admitted by a royal writ of error, and now 
came before the King in council, for which the Magnum Con- 
ciliwm offered itself as the higher, more powerful, and more 
illustrious body. In the year books 29 Edward III. 14 
(Hale, Jurisd., 41), the justices plainly declare it to be the 
prevailing opinion that the Permanent Council is not the place 
to upset the decisions of the central courts. The assistance 
of the great council in this matter proceeded tacitly from 
the necessity which had arisen for a higher authority. (1) 



(1) The parliament is now the jvdi' 
eium parium of the estates, an institu- 
tion which the ma^ates had long 
endeavoured to establish. The expres- 
sion " parliflment ** was at the close of 
this period pre-eminently used in this 
sense (Parry, " Parliaments," xi. ; Peers' 
Report, vol. i. 1G9-171). In accordance 
with Fleta's text-book, the Parliament 
was under Edward II. described as a 
constitutional tribunal, *^coram Bege et 
Concilio suo in prmaentia Domini 
Begiit Procerum et MaancUum regni, 
in Parliamento suo" A change had 
been mode in the selection only ; whilst 
in former times the royal judicial com- 
missions were based upon personal 
selection out of many, it was now the 
class of the magnates that had become 
formed into a body, which the King in 



his character of chief magistrate con- 
sulted. What once, in the action against 
Thomas Becket, appeared hs an extra- 
ordinary convocation, is now the regular 
method of its composition. The Peers* 
Report acknowledges that this change 
had been tacitly effected, that in Rotuli 
1 Edward III. all spiritual and tem- 
poral lords were already regarded as 
the natural constituents of this court ; 
but that the time when this change 
came about could not be exactly deter- 
mined (Report, V. 296, iv. 376). Only 
in this sense the assurance was given in 
4 Edward III. that parliaments should 
be holden annually, or more frequently 
if necessary Peers* Report, i. 3(J2) ; for 
neither tiie Lords nor tlie Commons 
Were interested in a frequent convoca- 
tion of tax-imposing assemblies. 
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(i) Impeachments of members of the Parliament itself. 
From the moment that the great comioil had attained a 
certain stability, the demand was raised to recognize it as the 
judicium parium of its own members. The demand for a 
special judicium parium for the Crown vassals had hitherto, 
merely on account of the unequal position of the hundreds 
of lesser vassals, never taken a definite form. Now, since 
an organized body and an external limitation existed, the 
demand for a court of peers for this narrow circle had become 
practicable and unavoidable. It had been to a certain extent 
prepared by that ordinance of Henry III. which had exempted 
the great barons from the ordinary suit of court in the county 
court. It appeared the more justifiable in proportion as the 
great council began to invite the justiciaries of the central 
courts to act as deliberating members at the meetings for 
delivering its legal decisions. It was natural that the lords 
should object to recognize their assistants of the legal profes- 
sion as a judicium parium over their own persons. The new 
expression, "piers de la terre,'* occurs for the first time as 
an official term, in the judgment passed on the De Spencers 
in 15 Edward II.: "Accordingly we peers of the land, earls, 
and barons in the presence of the King do declare that," etc. 
In the proceedings against Mortimer, and in the disputes with 
Archbishop John of Canterbury, the demand is still more 
definitely marked. In 16 Edward III. it was raised, upon 
the motion of the barons, to a statute, to the following extent, 
'^ that no peer of the land should be condemned to the loss 
of his temporal possessions or to arrest or imprisonment 
unless by verdict of his peers in Parliament." (a) 



(a) A hundred yean earlier, when, 
in the action against the Earl Marshal, 
the claim for a court of peers was 
raiseci, Bishop Peter de Roches declared 
that there were no peers in England of 
the same kind as tnoee in France, and 
that the King, by means of his judges, 
had a perfect right to sit in judgment 
upon his foes. But after the spiritual 
and temporal lords had for a whole 
generation year by year appeared at 

VOL. I. 



these judicial assemblies, it was natural 
that they should begin to be regarded 
as a more select peerage, as **pier$ de 
la terre." The claim for such a peers' 
court for the members of the great 
council was moreover based on the old 
privileges of office of the Norman 
period, which had always accorded to 
the members of the higher courts an 
extraordinary and separate right of 
appearing before their own judicial 

2s 
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(c) Next follow accusations against the royal great officers, 
-which with due regard to the depositaries of power and law, 
could not be sent for trial before justices, as being mere 
advisers of the royal council. They are sent as extraordinary 
placita to the '' King in council/' which latter for these cases 
could only be ''the great council/' This course, in addition 
to imparting to them a just importance, certainly in early 
times indicates the mark of violent party passion. With the 
increasing power of the great constitutional body of the realm, 
this jurisdiction extended into all three directions ; and whilst 
retaining the forms of a council, became the extraordinary 
supreme tribunal of the realm. (1^) 

2. The same body is at the same time a tax-granting 
assembly for the scutagia and the extraordinary auxUAa of 
the Grown vassals. It had been firmly established by the 
precedents under Henry III., that the baronage granted 
these taxes through a committee of notable prelates and 
barons, who being convoked by royal writ as greater taxpayers 
represented the mass of the lesser. Edward I. respected this 



department, exchequer, etc. la 15 
Eaward III. the barons bring in an 
emphatic motion in respect hereof^ and 
on the opinion of a speciaUy appointed 
commission of four bishops, foar earhi, 
and four barons, together with the saget 
de la ley^ a statute was issued in the 
same session to the effect that **no 
peer of the realm, crown officer or other 
should be arraigned on account of his 
office, condemned to the loss of his 
temporal possessions, thrown into prison 
or arrest, tried or judged, except by the 
award of his peers in Parliament" 
(Peers' Report, i. 314, 315). 

(1**) But in this question indefinite- 
ness as to limits was and remained the 
heritage left by the Norman Curia 
Regis, In Mortimer's case (3 £dw. 
lU.) the magnates protest that they are 
not bound to sit in judgment upon 
Simon de Beresford, because he is not 
their peer. On the other hand, they 
caused Thomas de Berkeley, a Grown 
vassal wiio had been summoned by 
writ, in accordance with custom, to be 
condemned by a jury of ** miliUi coram 



rege in pleno parliamento *' (cf. Beports, 
i. 300). The uncertainty, too, of the 
forms of procedure, derived firom the 
Norman judicial commissions, lasts for 
a long while. In 11 Bichajd II. 5, 
lords appellant move articles of im- 
peachment for high treason (for these 
incidents, see Pari. Hist., i. 410-440). 
In recollection of the forms of the old 
administration of justice, the court is 
styled *' council " (Peera' Beport, App. 
ir. 729) and their verdict ** award,*' 
which only becomes final by the assent 
of the KiDg. After the opposition had 
taken the helm, the commons on their 
side in 21 Bichard II. impeach the arch- 
bishop, Thomas Arundel, of high trea- 
son, who by ** award" in Parliament 
was condemned to banishment. Other 
peers were accused by the lords appel- 
lant, and condemned to death and 
banishment. The older resolutions of 
11 Bichard II. were for the most part 
annulled ; in 1 Henry lY. the last reso- 
lutions were declarea null and void, 
and the fiormer ones (II Bichard IL) 
revived. 
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right of the vassals. But a deeply felt violation of it in the 
twenty-fifth year of his reign, with the refusal of the clergy to 
pay taxes, combined with war, financial distress, and discon- 
tent in the country, compelled him in the confirmatio chartantm 
(25 Edw. I. c. 6), to agree to a still wider concession, which, 
as a principle, restricts the grant of all auxilia, scutagia, and 
tallagia to the common consent of the prelates, barons, and 
commons in Parliament assembled (cap. 25). Under each 
subsequent reign this concession was confirmed, extended, 
and protected against violations. This periodical right of 
granting taxes gives the great council an unassailable position, 
and a continual support to its other claims ; but this right 
had to be early shared with the representatives of the com- 
munities, which from this point were gradually gaining u 
preponderance. (2) 

8. The Magnum Concilium is the supreme deliberative 
council of the realm for the most important measures of the 
Government. Primarily for decrees of war and peace, on 
account of the important military rank of the great barons ; 
but just as much for internal affairs also. Its functions are 
thus far the same in principle as those of the continual 
coimcil (p. 899). Naturally the most important were reserved 
for the great assembly ; but on that very account the least 
important were not excluded. For these indefinite functions 
the assembly pre-eminently bears the name of " concilmm,'' 
and not of '^parliament.*' But the regular recurrence of the 
assembly gave the magnates an ever-increasing influence 
npon the Government in the following principal points. 

First of all a participation in the current business of in- 
vestigating and replying to petitions. As the convocation of 
the parliaments was marked by the presentation of the 
-greatest number of petitions, it was natural to claim for the 

(2) In the straits of war in 25 Ed- venal opposition to it now led to the 

ward I. the raising of an aid from all gtatutum de taUagio non eonoedtndo 

landowners of the value of £20 for the (25 Edw. III. c. 5, 6), the origin of 

campaign in Flanders was ordered by which is mentioned below, Chap. zxt. 

the ordinance of the Kin g in the council sec. 1 . 
<Peen' Report, i. 220, 221). The nni- 
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referees (receivers and triers of petitions) that they should 
be appointed from among the estates themselves. In the 
stormy time of the '' Ordinances of Ordainers " (5 Edw. II.) 
this claim was established; yet the procedure in respect of it 
varies according to the spirit of the Government. In 14 
Edward III. 1, c. 5, it was decreed, that from thenceforth there 
should be chosen in every parliament one prelate, two earls, 
and two barons, invested with the royal commission and 
authority to hear on petition all complaints of delay or 
violations of justice, and to bring before the next Parliament 
all di£Bicult cases suitable to be heard there. This is a kind 
of perpetual committee of Parliament, like that still existing 
in the Upper House. As late as the middle of Edward the 
Third's reign, chancery clerks, royal justices, and peers are 
arranged together as triers and auditors, the first as reporters, 
and the latter only for the purpose of preliminary inquiry. 

Further, the coimcil acquired an influence upon the appoint- 
ment to the great offices. In quite early times the King 
declares his willingness to appoint such persons as are "agree- 
able " to the great council, yet with the reservation of his right 
of appointment (Rot. Pari., iii. 268, 849). Frequently, too, 
the great officers are sworn into the great council. Influential 
and skilled members of the great council acquire in thia 
position a natural claim to a summons to the administra- 
tive council, which under the circumstances could hardly 
be refused. During the minority of the king, the Magnum 
Concilium naturally exercises a paramount influence upon 
the formation of the executive council, as at the accession of 
Edward III., Bichard II., and Henry YI. But also under a 
sovereign who actually ruled, in constitutional conflicts the 
magnates frequently force the ruling council of the realm upon 
the King. For instance, in 9 Edward III. the Earl of Lan- 
caster, as president of the council, undertakes the government 
with the promise on oath that he will conduct no national 
affairs without the advice of the council, and that every 
member of the council who gives advice which is prejudicial to- 
the realm shall be removed in the ensuing Parliament. la 



I 
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12 Edward II. it was resolved that the King should have 
two bishops, one earl, one baron, and a baron or banneret of 
the Earl of Lancaster, as coadjutors, and all that could be done 
without Parliament should be decided with their consent, and 
aU that was done without this consent was to be regarded as 
null and void, and set right by resolution of the peers in 
Parliament. The great purty struggles after Henry VI. end 
in periodical appointments, depositions, and condemnations 
of the executive members of the Continual Council by the 
Magnum Concilium. Under the house of Lancaster the 
greater part of the executive council of the realm consists of 
members who owe their position to the high estimation in 
which they are held in the great council. (8) 

(4) The Magnum Concilium becomes in this manner the 
law-giving assembly of the realm. The statute of Marie- 
bridge at the close of Henry the Third's reign formed the 
most important precedent for the regular deliberation of the 



(8) As a deliberative ossembly of 
the King, the concilium of the mag< 
nates has the same indefinite powers 
as the ezecative Continual Council. 
All national affairs were, under certain 
circumstances, settled with their advice 
as the circumsianceg of the realm and 
the monarchy demanded . There appear 
here the same occasional encroach- 
ments and rebuffs as in the provincial 
diets of the German states. As early 
as 4 Edward I. ** prelates, earls, barons, 
and others of the Kingfs council, 
justices, and regiM fidelet in Parlia- 
ment " resolve on war against Wales. 
In the course of the later wars, and 
in the disputes with the papal curia^ 
they were very frequentljr asked for 
tlieir consent. Where petitions were to 
be considered, they were summoned 
in cases where a legislative act or a 
special procedure was needed for the 
purpose of redress, whilst those which 
were to be discharged in the ordinary 
course of law and administration, only 
came before the chancellor, judges, 
and council (Peers' Report, i. 245). 
From this point of view the great 
council participates also in the dele- 
gations. The extraordinary civil and 



criminal jurisdiction of the oooncU 
was repeatedly favoured by the 
Maanum Coneilium, but with the 
modifying circumstance that the lords 
frequently came into conflict with the 
permanent council as to their partici- 
pation in it In an address of tne dis- 
contented magnates in 10 Richard II., 
it is expressed that'* the King should 
assemble the lords, nobles, and com- 
mons once in each year in his Parlia- 
ment, as being the highest carta of 
the realm, in which all equity should 
shine as clear as the sun ; and in which 
both poor and rich should find a neyer- 
failing shield and protection by the 
restoration of peace and quietness, and 
the removal of every kind of wrong." In 
21 Richard II., on motion of the com- 
mons, a committee of twelve lords was 
appointed to try, answer, and despatch 
various petitions and matters which 
needed to be discharged after the close 
of Parliament. It was the arbitrary 
acts of this committee tiiat brought 
about the fall of the King (Pari. Hist, 
i. 482-498). Under Henry VI. an ano- 
malous epoch of revolutionary excesses 
begins. 
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King with his magnates on important and extensive acts of 
legislation, and one which follows close on former isolated 
precedents. Without renouncing his traditional right of or- 
daining, Edward I. had, at the beginning of his reign, 
introduced a deliberation with his Magnum Concilium upon 
all important laws which involved a change in civil and 
criminal, as well as in judicial procedure. Prom the statute 
of Westminster 1, until late in the reign of Edward III., the 
great council is the ordinary body for the discussion of laws, 
with reservation of the occasional ordinances of the King in 
council, which, after the end of Edward the Third's reign 
are no longer sufficient to alter laws which had been passed 
in full Parliament. This legislative position, which was in 
harmony with the national' and indestructible legal concep- 
tion of a legislation consensu meliorum terras (above, p. 97), 
naturally fell to the prelates and barons, so soon as their 
position as a supreme tribunal and council of the realm and 
as a tax-granting body had been definitely established. Their 
predominant influence is also visible in the language of the 
statutes, in which, since the time of Edward I. and Edward II., 
the French language, as the tongue of the upper classes, 
begins to oust the official Latin. After 8 Edward II. a 
change in the phraseology was introduced, which, under 
the name of Parliament, meant sometimes the highest 
judicial, and sometimes the legislative assembly of the realm. 
The latter meaning became the leading one under the following 
reigns. In addition to the great council, Edward I. began to 
summon representatives of the counties and towns, merchants 
and others, to such deliberations as affected the narrower 
sphere of the Commons (cap. 25). This right began to be 
shared also with the Lower House as the influence of that 
house in the province of taxation increased. (4) 



(4) In 3 Edward I. the statute West- 
minster 1 was passed " with the con- 
sent of the temporal and spiritnal lords 
of ihe communitas,** by which phrase, 
as under Henry III., the whole number 
of the yassals summoned to the Par- 
liament is meant (Report, i. 178, 174). 



The most important legislatiye acts in 
the following generation were passed 
with the concurrence of the Magnum 
Concilium, but as yet without the co- 
operation of the county delegates, and 
of the towns. For example, in 13 Ed- 
ward I., the statute Westminster 2, de 
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Bat in all these four directions there continues, in the 
course of the period, an ascendency of the Magnum Con- 
cilium over the executive council of the realm; so that 
towards the close of the period, the continual council appears 
occasionally as a committee of the great council. The struggles 
between the monarchy and the magnates, which were fought 
out under Henry III. in the barons' war, become now a 
struggle between council and parliament. 

II. ^te constitution of tl)e parliament of fbt magnates had 

been roughly sketched out by precedents down to the close of 
Henry III.'s reign. After Simon de Montfort's pajrliament 
had failed, Henry III. had again adopted the customary 
method of summoning by royal writ his bishops and abbots, 
his earls and barons, that is to say, a selection of the latter, 
to the deliberative assembly; and this order of things con- 
tinued during the century of the three Edwards. The nature 
of the council continued regularly to affect the selection of 
the persons that were to be summoned. 

To the parliament as a judicial assembly, only spiritual and 
temporal Crown vassals could be summoned ; because other- 
wise the principle of the judicium paritim would have been 
violated. 



donU conditionaW)u$f and the confirma- 
tion of Magna Gharta, ^^habiio iuper 
hoc cum $iu> ooncilio traetatu " (Report, 
i. Id4). In like manner the form of 
ezpresaion was still retained which 
called the assemhly (even without any 
snmmons of Commons) a " Parliamen- 
tum " (as in 27 Edw. I., Report, i. 237). 
In 28 Edward I. the statutes, in spite 
of the presence of the commoners, were 
only passed with the advice of the 
great council (Report, i. 238, 239). In 
3 Edward II. mention is made of the 
common consent of all bishops, earls, 
and barons " in pleno parliamento " ; 
in 4 Edward II. the consent in full 
Parliament is spoken of immediately 
after the counties and towns have been 
dismissed (Report, i. 261). In 6 Ed- 
ward III. the clergy and the commons 
were dismissed, whilst the prelates and 
those of the council remained behind 
for further deliberation (Parry, 97). 
Later in the same year, after dis- 



missal of the commoners, the prelates 
and barons remain (Parry 99, 100). 
However, from this period parliaments 
without the assistance of the com- 
moners are more rarely held: The 
assembly in 20 Edward III. (27th 
March, 1346), was still a Magnum 
ConciUum of that kind which, in a 
marked manner, was called a "con- 
vocation " (Peers' Report, App. iv. 557). 
An assembly of this character is met 
with also in 27 Edward III., perhaps 
also in 45 Edward III., and once again 
in 2 Richard II. (Rot. Pari., iii. 55 ; 
Peers' Report, i. 320). Occasionally 
we still meet with laws which have 
only been discussed with the justices 
or the continual council, such as the 
statute of Acton Burnell, 11 Edward I. 
(Report, i. 190, 206-208) ; the statute 
de prisonibuSy 23 Edward I. (Re[)ort, 
i. 217); the ordinances for Ireland, and 
the statute de prterogativa regUf 17 
Edward II. (Report, i. 286). 
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To the parliament as a tax-granting assembly for the pur- 
poses of the scutagia, the tenentes in eapite were necessarily 
summoned. But on this mere question of taxation the greater 
vassals might be regarded as representing the lesser. 

Of the parliament as a deliberatiye assembly^ in addition 
to the smaller councU, the ecclesiastical dignitaries were 
customary members^ and the most illustrious Grown vassals, 
to a certain extent, members by birth. Moreover, since ex- 
perience in military and political business was here of great 
moment, there could be no objection to summoning to the 
council illustrious men without Grown fiefs, and even of 
foreign family (such as the Beaumonts and Grandisons), as 
can be proved to have taken place in a few cases. The 
qualification for a foreigner by grant of an immediate knights' 
fee was not hard to attain. 

Lastly, for the parliament as a legislative assembly, a 
selection of the most distinguished men {meliorea terrse) was 
from time immemorial the rule. But the more that in the 
course of time, the business and the official staff became 
consolidated, the more did this consolidation lead to a legal 
definition of qualification on a well-balanced average, in the 
same way as all formations of estates of the realm can be 
ultimately reduced.* 

From this point of view three groups, viz : the spiritual 
lords, the temporal lords, and the members of the council, 
were summoned to the great council. 

The ^ra^ group is formed by the spiritual lords, who according 
to time-honoured custom take the precedence ; archbishops, 
bishops, abbots, priors, and the heads of the rehgious orders. 



* The qualification for parliament is 
known with tolerable accuracy from 
the preservation of the parliamentary 
writs since 23 Edwani I., and from 
their being printed and elucidated in 
the great works of Prynne (1659-1664), 
and Dugdale (1685), and in the Re- 
ports on the Dignity of a Peer. The 
First Beport has been, on account of 
its importance, reprinted at four dif- 
ferent times (1819, 1820, 1823, and 
1829). In like manner the continua- 
tions and completions (vols, ii.-y.) 



contain exceedingly important matter 
at the end of the list of lords created. 
Parry (Parliaments, 52-54) giyes a 
table of the temporal lords. I have 
given a complete tabulary statement 
of the number of the prelates, mag- 
nates, and members of the permanent 
council summoned to attend each par- 
liament from 11 Edward I. to 1 
Richard 11., in the second edition of 
my •* Engl. Verwaltungsrecht " (1867, 
vol. i. pp. 382-387). 
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From the first it can here be perceived, that the two arch- 
bishops, and nineteen bishops mnst be regularly summoned 
in their doable character of heads of the Church and great 
vassals of the Crown. Wherever these summonses are im- 
perfect, it arises from vacancies, or from personal absence 
or temporary impediments; or the summons is for smaller 
deliberative assemblies, for which a narrower selection had 
been made. The number of the abbots appears for a long 
time to vary, much according to the object of the summons. 
Many of those summoned deprecate the expensive and bur- 
densome honour, and assert that they are not bound by 
virtue of their possessions to pay suit of court to the Curia 
Regis. After 15 Edward III. it was acknowledged in a 
number of precedents that those were to be excused from 
obeying the summons " who did not hold by barony, but only 
in frankalmoign." From that time the number of the abbots 
became more and more definitely fixed at about twenty-five. 
In consequence of the occasional summons 122 abbots belong- 
ing to different monasteries were, however, summoned at 
one time or another. Still more fluctuating was the sum- 
moning of the priors and heads of the three ecclesiastical 
orders. Of the priors, only a small number were summoned 
on each occasion, and after 15 Edward III., the non-posses- 
sion of a Crown fief was recognized as a reasonable excuse. 
But in consequence of frequent variations, forty-one priors 
were summoned, of whom only two can be regarded as regular 
attendants. (1) 



(1) The prelates who were Bum- 
moned oompriae first of all the aroh- 
Mshops and bishops. Where the ques- 
tion is one of the grant of aids, the 
summons is as complete as possible, 
and during the vacancy in a see, the 
representative in the spiritual office 
(t.«. the Keeper of the Spiritualities) 
was called upon. Oocasionally the 
Archbishop of Dublin was also sum- 
moned. The number of the abbots 
appears to have been gradually fixed 
at about twenty-three or twen^-five ; 
only where the granting of a subsidy 
or a crusade or the like, was to be 



debated, a greater number was periodi- 
cally summoned. In 15 Edward III., 
two abbots and two priors were ex- 
eueed from attendance, because they 
did not hold by barony, nor anything 
whateyer in capite, for which they 
would haye been bound to come to the 
parliaments and councils (Parry, 112). 
In the same year several others also 
were excused from appearance, because 
they only held in frankalmoign (Parry, 
113). (A case of this kind occurs as 
early as 12 Edw. II.). This appears 
ftrom that time to be treated as an 
established reason for being excused. 
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The second group (the temporal lords) embraces^ in the 
century of the three Edwards, the earls and the barons. The 
earls are still the acknowledged heads of the Crown yassal- 
dom, although their dignity is only based upon patent, and 
not upon the feudal possession of a county. The small 
number of lords thus characterized appears to have been 
regularly summoned from the first nearly in the same way 
as the bishops, so that the omission of any can be explained 
by minority, absence, or personal hindrance. In later times, 
there is added to these the very small number of dukes, 
marquises and Tiscounts, of like character, appointed by 
patent. On the other hand, the leading principle for the 
summons of the barons is very hard to determine. The 
customary method under Henry III. (according to the origin 
of all concilia optimatum), consisted in the King's inviting the 
most illustrious and the greatest feudatories to represent all 
the rest in the law-court, the council, and the tax-granting 
assembly. This point of view still left a wide open field. For 
instance, Edward I. summons to an assembly of the realm at 
Shrewsbury in 1283, 110 earls and barons, whilst to West- 
minster in 1295, only 49. The citations under Edward I. 
vary between 40 and 111 ; under Edward II., between 88 
and 128; under Edward III., between 24 and 96; under 
Richard II., between 29 and 48 ; under Henry IV., between 
24 and 87 ; under Henry V., between 20 and 82 ; under Henry 
VI., between 15 and 42 ; and under Edward IV., between 23 
and 87. In the first century of the period the change is so 
frequent, that 98 lords were summoned on one occasion only ; 
and 50 lords only two, three, and four times, without their 
names ever occurring again. Others were summoned in their 



Still more indefinite are the sum- 
monses addressed to the priors and 
heads of the orders. The latter dis- 
appear owing to the abolition of the 
ecclesiastical orders and for other 
reasons, so that at last only a fixed 
number of two priors remained. In 
the first century of this epoch the 
writs of summons for the most part 
required appeal ance in person or by 



proxy. The abbots particularly were 
excused, when grants of taxes were to 
be made, in the event of their sending 
a procurator (Parry, 68). But some- 
times the sending of proxies is ex- 
pressly forbidden, as in 6 Edward UI. : 
and in the course of the period the 
demand of appearance in person at the 
deliberative assembly beoomes more 
and more strict. 
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own liyes, but their descendants were never summoned. 
Great prominence being given to the grant of taxes, weight 
was certainly laid upon financial considerations, and such 
Grown vassals only were at first regarded as paid the great 
relevium of a hundred marks on change of possession. Further, 
a regard to the hereditary great offices was decidedly neces- 
sary, although the high constable and the earl marshal were 
only specially summoned as such after 51 Edward III. Un- 
mistakable regard was also paid to certain great families. 
According to the purpose and place of summons, and accord- 
ing to personal confidence, there could be summoned round 
a fixed and determinate nucleus of about thirty barons, a 
number two or three times as great ; and in the whole course 
of the Middle Ages there occurs not a single case in which 
the barons have refused a place among them to any one thus 
summoned. But the possession of a great Crown fief, with 
all its inherent importance with regard to military service,, 
taxation, sub-vassals, and authority in the county, was neces- 
sarily to be considered in the summons, so far as the King 
was interested in • having the mouthpieces of the Groi^'n 
vassals in his council. Husbands of heiresses were generally 
summoned; owners of parcels of land, where a partition 
had taken place, were sometimes summoned and sometimes 
passed over. Beyond these considerations the century of the 
three Edwards never advanced. (2) 



(2) The group of the temporal lords 
comprises in the first century only the 
earls and the barons. Under £dward 
III. the dignity of a duke was first 
created for the princes of the royal 
house, and after 24 Edward III., it 
became customary to place such a duke 
of royal blood, or the Prince of Wales, 
at the head of the persons summoned. 
After 10 Richard II. there are fre- 
quently added to these one or two 
marquises; after 23 Henry YI. also 
one viscount; in 31 Henry VI. three 
viscounts. The difficulty lies only in 
the number of the so-called barons. 
The Crown vassaldom was at all times 
unequally composed of great lords, 
simple landowners, and owners of small 



parcels. Instead of the impracticable 
universal summons, and the equally 
impracticable election, there remained 
accordingly only the royal selection by 
writ. To the stormy national assembly 
in 49 Hen. III. Simon de Montfort had 
only summoned his adherents, five 
powerful earls, and eighteen barons,, 
among them probably many lesser ones 
(Peers' Beport, iii. i06, 9eq.), After 
the restoration of the royal authority,. 
Henry III. naturally summoned a meet- 
ing of his faithful followers. This 
event has been rightly described by 
an old historian, whom Coke cites from 
Camden, **8tatuit et ordinavity qnod 
omnes Uli comites et haronea Aiigluer 
quibus ipse rex diffncUus est brevia 
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The third group of the Magnum Concilium was formed by 
the members of the council. Not only the oldest modes of 
flummoning, and the object with which a deliberative assembly 
was holden> but also certain recorded events prove that 
originally the executive members of the council voted in 
Parliament as such. In 20 Edward I. the RotuU prove that 
under the Concilium Procerum et Magnatum, the chancellor, 
the justiciaries and the higher officials of the council, as 
such, are included (Peers' Beport, i. 206-208) . Even for 
the grant of taxes and the judicium parium, the right of voting 
in this capacity could not well be denied to the lowest Grown 
vassal. But just as unmistakably the united influence of 
the great prelates and lords in the great assembly soon 
asserted its ascendency over the mere bureaucratic element. 
The first shock to the position of the mere officials had been 
given by the Statutes of Ordainers (5 Edw. II.). But the 
more decisively the idea of a *' peerage " among the lords 
who were summoned came into prominence, and in 15 Edward 
III. attained a legal recognition, the more usual it became 



summonitiontB dirigere, venirent ad 
Parliamentumf et non aliiy nut forte 
Dominus Rex alia hrevia ei» dirigere 
eoZttfSMt" But it ia wrong to regard 
this as a new statute; it ia only the 
description of the origiaal condition 
•of things (Peers' Report, i. 395; iii. 
114). And so it continues in the 
century of the three Edwards. With- 
out reckoning anomalous smaller de- 
liberative assemblies, the number of 
nummonses under Edward L, IL, and 
m., varies between 24 and 123. We 
cannot, therefore, doubt that the sum- 
mons by writ in this century carried 
no hereditary right to a seat (Peers^ 
Beport, i. 325, 326 ; iu. 117, 265). But 
the difficult question remains still un- 
solved as to what other principles the 
procedure acted upon. Martial effici- 
ency alone cannot have been decisive ; 
and just ss little did legal distinctions 
«zist in feudfd tenure. With regard 
to the grants of taxes, and the frequent 
mention of tenure ** by barony " among 
the abbots, it appears probable that the 
financial point of view was predomi- 
nant; that is, a special regard was 



had to '* baronies," which, according to 
the rating of the Exchequer, pay the 
great rdevium of a hundred marks. 
It seems that in the century of the 
three Edwards a bodv of about thirty 
barons became fixed as an average 
number, with the reservation (1) that 
the tenure by barony did not as yet 
give a legal tiUe to a summons, and 
(2) that on the other hand lesser 
tenants could be also summoned out 
of personal confidence, and occasionally 
even such as did not hold any Het 
of the Grown. As a rule the writs of 
summons insist upon a personal appear- 
ance ; but the temporal lords were for 
a still longer time allowed proxies, 
particularly to represent them at acts 
of taxation. In 35 and 36 Edward III., 
two anomalous assemblies occur, to 
which seven countesses and three 
baronesses were summoned, with the 
demand made upon them to let them- 
selves be represented by ** trusty men." 
The question here, which at all events 
was expressly mentioned in the latter 
year, was the special one of furnishing 
armed men for the campaign in Ireland. 
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to Bmnmon the prelates and the great feudatories, who 
belonged at the time to the council of the realm, in the 
ranks of the other peers, because this had begun to signify 
both politically and socially a higher position. The member* 
ship of the council becomes gradually absorbed by the members 
of the great council, who now understood their position as 
forming a unity. Accordingly as members of the council the 
chief justices, the justices, and the councillors of the second 
and third rank were now only summoned by special writ. 
The justices in most cases appear merely as the assistants 
of the lords. With regard to taxation and the jurisdiction 
of peers the fusion of the peers in council and the peers 
in Parliament appears perfected ; it is quite different, however^ 
as to the deliberative and legislative assembly, in which the 
continual council, being still a concilium in concilia, forms, 
as Hale calls it, the administrative body under the personal 
direction of the King. The subjects of deliberation were pre* 
pared in the smaller council ; the proceedings conducted by 
ofiBcers of the council ; all conclusa recorded by officers of the 
council; all decrees resolved subsequently discussed in the 
council (until Henry YI.) ; all sittings took place in the council 
chambers of the royal palace, and the servants were ordered 
to attend from the royal household, as is the rule to this 
day. The regular sittings of the permanent council were only 
periodically interrupted by these plenary assemblies of the 
estates of the realm '' ad ardiui negotia.^* The convocation of 
the notables for this purpose may (according to Falgrave'a 
appropriate expression) be called the terms of the council, 
corresponding to the terms of the courts of law. That the 
great council under Edward I. appeared thus to its contem- 
poraries, is proved by the words of Fleta (ii. 2), which co- 
ordinate it with other departments or curise, as '' Curia Regis 
in Parliaw^nto.'^ (8) 

(3) In its original position the ezecu- ioonncil seems always to haye been pre* 

live council is an integral element of sent in Parliament, and every impor- 

Parliament. In harmony with the tant act of the Ring in Parliament 

Peers' Report, Panr (Parliaments, 116) appears to have been sanctiuned by the 

remaikd upon 18 Edward IIL : ** The adTioe of his ooonoil. The meetings of 
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III. '^jbe tiebelopment of tjbe jbttttabtltts of tj^e temporal pettase 

from these conditions becomes gradually discernible in a 
few symptoms, under the dynasty of the house of Lancaster. 
Here internal causes were at work, which in every process 
of political formation take an outward shape when the sub- 
stance is already finished. It was the personal importance 
of the great lords for the State which silently decided this 
question. For the military service of the State a great vassal 
with his warlike followers was of quite as much importance 
as a small county, and this importance became greater owing 
to the French and Scotch wars. For taxation the baronies, 
which paid the great relevium of a himdred marks, and £100, 
connected as they were with periodical subsidies, profitable 
wardship, and incidental feudal dues, had as much weight 
as a small county, and more than that of the majority of the 
small market towns, which were already summoned to send 
burgesses to Parliament. In war as in the council, the great 
lords are personally a prominent element, which is more and 
more firmly established by their meeting together in person to 
discuss the " ardua negotia regniJ" This annual meeting, this 
customary discussion of the great business of the State gives 
them that experience, that importance, and those qualities 
which engender the justifiable feeling of a birth-membership, 
which at the same time has its root in their local position. 



Parliament were stiU conBidered as 
meetings of the King's select oouncU, 
at which the lords and commons as the 
great oouncU of the King, for legisla- 
tive purposes, and for granting aids, 
and for their advice on extraordinary 
occasions, were summoned to attend " 
(cf. Report^ i. 317). The statements 
respecting the members of the council 
who were summoned are, however, for 
the most part exceedingly indefinite, 
80 much so that the higher, middle, and 
lower officers are confused together. In 
23 Edward I. the justices of both 
benches, the itinerant justices, the 
barons of the Exchequer and " others 
from the council ** are mentioned ; in 
1 Edward II. thirty justices and others 
of the counca ; in 2 Edward U., ''thirty- 



five of the council ; " again in 2 Ed- 
ward II., sixteen justices et ministri ; 
in 3 Edward II., seven of the council 
and others; in 6 Edward II., sixteen 
justices and sixteen clerks of council ; 
again in 6 Edward II., ** forty-two of 
the council ; " in 14 Edward II., "thirty- 
two judges and of the council." The 
justices, masters, and clerks of the 
council were often expressly mentioned ; 
after Edward III. very ftequently a 
number of King's Serjeants (Foes, iii. 
370). Whilst the writs of summons 
addressed to the magnates run ^emn 
cxterU paeUUU traetaturi" those ad- 
dressed to the justices leave out 
^^eteterUy* and thus express that the 
officers, as such, do not stand upon an 
equali^ with the peers. 
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With the development of the county militia, they became also 
the skilled leaders of the national array. With the institution 
of justices of the peace, after 84 Edward III., they took the 
head of the police control, and the quarter sessions, that is 
to say, of a great portion of the criminal justice and internal 
administration of the country. Their eminent personal in- 
fluence in the neighbourhood of their residence and their 
estates, is increased by their prominent position as the greatest 
tax-payers wherever land-tax, income-tax, county-tax, and 
local'tax was to be paid. Their local influence reflected upon 
their position in the great council, and their position in the 
council upon their local influence. The aggregate of such 
conditions becomes at all times bound up with tenure. 
According to the common law succession, the whole of these 
customary duties and this customary position pass to the 
eldest son or other heir, and only to him. The right of the 
kings to summon by their writs those whom they choose out 
of hundreds, could no longer ignore such claims. The feeling 
of the equality of this position had already become so strongly 
developed in the party struggles under Edward II., that the 
statute 15 Edward III. formally acknowledges those sum- 
moned by writ as ^^ pares rcgni,'' and thus legally severs them 
from the great number of the other tenentes in capite. The 
distinction that subsisted between the greater and the lesser 
vassals in army, law-court, administration and taxation, at 
length, after a struggle that had lasted for centuries, attained 
legal recognition. The house of Lancaster was now enabled 
primarily to support its usurped throne upon the recognition 
of the body so constituted. The legality of the present political 
government was established by the mutual recognition of King, 
Lords, and Commons ; and if this recognition was to mean 
anything, it had to proceed from a body constituted according 
to old custom, and not from an arbitrarily summoned number 
of partisans. The council of the prelates and barons accord- 
ingly from that time attained a fixed form ; the number of 
those summoned became smaller and more constant in its 
attendance, and the element of the new members who were 
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summoned merely out of personal confidence becomes reduced. 
Frequent deliberations upon military matters as well as 
military merits had also caused a number of ** bannerets " to 
be summoned ; but for these new members also, the writs of 
summons are more and more regularly issued. Although the 
royal right of personal summons is never given up, yet it 
silently assumes the shape of a permanent attribute of a 
permanent body.* The question was simply one of giving 
legal form to what had been accomplished de facto. 

But this legal form could not be deduced from the mode 
of enfeoffment by the crown and the writs of summons 
hitherto in vogue. The summons by writ could not, being 
a single act of invitation, express or found a permanent right. 
Just as little could the peerage be attached to fixed and 
determined estates, for then every lesser Grown vassal might 
have raised like pretensions, and every purchaser and new 
acquirer of such an estate would, by virtue of the alien- 
ability of the English fiefs, have been able to lay claim 
to a peerage, and the royal right of summons would have 
been materially restricted. In every respect this was not 
intended. The development to which the State had attained 
had gone beyond the idea of the older feudalism, which 
under Stephen had combined the Constdbvlaria and the 
Marescalda Anglim with certain estates. The suppression 
of manorial jurisdiction over independent estates, and the 
legal equality of the common law for all classes, rendered such 
a relapse impossible. The new legal form in which an here- 
ditary estate of the realm and nobility by birth could attain 
recognition, was only that of a royal patent or a charter. 
After the Conquest the sole higher title of nobility, that of the 
earl, was based upon patent ; from Edward III. downwards, 
a ducal dignity was also created by patent ; from Bichard II. 
that of a marquis. The dignities which were conferred after 
10 Edward III. upon princes of the blood royal, were creations 
of a purely personal character, as princes of the royal family 
did not hold any fiefs whatever of the Crown. The precedence 

• Cf. infra, the note to this chapter. 
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of the royal house and the higher dignities could not possibly 
be disputed by the lower ranks of the peerage. According to 
the principle of this title of nobility , in 11 Bichard II. John 
de Beauchamp of Holt, Grown vassal of the knight's fee of 
Kidderminster, was appointed in consideration of his services 
and noble descent, Lord Beauchamp, Baron of Kidderminster, 
in hereditary possession for himself and the heirs male of 
his body, with all the rights, etc., of a baron. Since during 
the hundred years preceding this, certain barons, to the ex- 
clusion of the rest, had been summoned to Parliament, nothing 
else could be meant by the newly conferred ** rights " than 
primarily such a summons. The title " Baro " being thus 
recognized as an hereditary title of nobility, its claim like that 
of other titles of nobility to a summons to Parliament was 
legally acknowledged. Much as this first creation was opposed 
to the wishes of the magnates, yet it finally was decisive 
as to the legal rank of the peerage. The Crown vassals who 
had been hitherto summoned by writ, came thus into a new 
position. Now that the newly '' baronized " favourites claimed 
to be an hereditary estate of the realm, a similar claim could 
not be denied to those older and more illustrious barons who 
were ordinarily summoned to attend. The style of " baron " 
became accordingly a legally recognized title of nobility for 
barons of the realm. There existed in the fifteenth century 
two modes of summoning to the peerage : (1) by patent, for 
dukes, marquises, earls, viscounts and patented barons, legally 
recognized as hereditary by patent : and from the middle of 
Henry YI.'s reign to the present time this method has become 
more and more the usual one; (2) by writ for unpatented 
barons ''by custom." This title by custom was in tho 
fifteenth century hereditary for the older and more eminent, 
but not for others. Mere personal summonses became rare 
even imder the house of Lancaster ; imder the Tudors, they 
entirely ceased ; and under Elizabeth the courts interpreted 
a summons by writ to be hereditary, "by virtue of custom." 
In harmony with the character of a personal nobility, in 20 
Henry VI. the right of the peers to be judged by the Upper 
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House was also extended to their wives, and widows; but 
beyond this it did not go. Thus took place the most difficult 
birth of any hereditary nobility in the European world; 
but it was a most well-earned, and therefore a durable 
nobility. 



NoTB TO Chaftkb XXIV. — The 
origin of the heritabUity of the teny- 
poral peerage is the subject of a long- 
standing dispute, perpetually renewed, 
because in the process of building 
up the State the result took a form 
decided by the reciprocal and active 
influence of numerous factors, whilst 
jurisprudence, heraldry, and the politi- 
cal and social party views of the State 
only take cognizance of the individual 
and external elements of the phenom^ 
nou. The Peers' Report rightly regards 
the recognition of a legal peerage as 
the first step towards the formation of 
an heredit£ury national nobility, be- 

S'uning with the judgment against the 
e Sponsors in 15 Edward II., in 
which, however, none of the bishops 
took part, a circumstance which was 
afterwards used, with other reasons, 
for declaring the sentence nuU and 
void (Parry, 85). In the same way, 
in 4 Edward III. the earls and barons, 
as peers of the realm, tried Mortimer 
and his accomplice. At the same 
time the protest is made that they 
were not bound to sit in judgment upon 
*' others than their equals." Whilst 
Magna Charta recognizes a judicium 
parium only in the sense of a judicial 
feUowship (in which sense John granted 
even the Jews a judicium parium),ilixete 
now springs into life the new claim of 
the " pares terrm ; ** that is, of a feUow- 
ship of rank different from the pares 
of the county. This is legally recog- 
nized in 15 Edward III., the decisive 
act by which the barons of Parliament 
separate themselves from the other 
ienentea in capite^ as a nobility of the 
realm. This class privilege extends 
also to the time durine which no 
Parliament is sitting, ana later even 
to women and widows. The Peers' 
Beport (i. 313, 314) acknowledges the 
importance of this act to its fullest 
extent. A further weight is laid by 
the Beport upon the rules of pre- 
cedence as laid down in 5 Bichard II. 



o. 4, by which temporal and spiritual 
lords are legally mentioned as a class 
distinct from the knights. More deci- 
sive was the succession of the house of 
Lancaster, the legal title to which de- 
pended upon the recognition of this 
body. Under Henry I v., in the action 
against the Earl of Huntingdon^ a 
further formal concession was made 
when the King deputed tiie Lord High 
Steward as his representative to hold 
the Peers court, and thus introduced a 
piece of the ceremonial of a feudal 
eour de haronie. Accordingly, the 
number of the Upper House under the 
Lancastrians became more uniformly 
fixed, and owing to its limitation to 
the most distinguished members, 
smaUer, in harmony with the tendency 
of a favoured class. In noticing the 
very smidl number summoned in this 
period, we must remember that many 
were often absent in foreign wars. 
The martial tendency of this era intro- 
duced into the writ of summons the 
titles appertaining to the feudal array. 
In 51 Edward UL, and in 2-^ Bichard 
II., besides the barons, one or more 
chivalerg are spoken of. The style of 
tieur is more rare. Under Henry VI. 
a new form of expression begins to 
be emploved. In 3 Henry YL the 
nineteen barons sxmimoned to Parlia- 
ment were described as seventeen chi- 
vdUrs, one mtTes, one magister. From 
6-9 Henry YI. all barons are styled 
chivaZers; in 18 Henry YI, twenty- 
three chivalersj Baron de Greystock 
*' and others " were summoned ; in 27 
Henry YI. twenty-five barons ehiva- 
lers, nine barons milites, four barons 
domini de. This distinction between 
chivalers, mUites, armigeri, and domini, 
continues until the close of this reign, 
and under that of Edward lY. The 
legal and practical equality of the tem- 
poral barons accordingly did not ex- 
clude degrees in their military rank ; 
and it was only by very slow degrees 
that the title of "baron," like that of 
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earl, marquis, etc., became an estab* 
lished title of nobility in the modem 
■ense of the term. The title '*lord," 
on the other hand, does not designate 
a difi^ity created by the Crown, but 
ifl only a title of courtesy for numerous 
other offices and dignities. In general 
the concession of a peers' court, accord- 
ing to the spirit of the royal preroga- 
tiyes, does not as yet exclude the 
arraignment of peers in extraordinary 
cases by justices with a jury, without 
the legality of the proceedings being 
called in question. Against the nobles, 
too, the continuance of a personal right 
residing in the King to constitute a 
court in extraordinary cases was still 
asserted. This was done most fre- 
quently in case of the prelates. In 
25 Edward UI. the Primate in the 
name of the clergy presents a petition 
to the eifect that since the archoishope 
and bishops hold tlieir temporalities 
of the King in capite, they are so far 
** piers de la terre, in the same way 
as other earls and barons. But this 
spiritual peerage did not arrive at 
full maturity, for the clergy laid claim 
to the far more valuable right of a 
■peeled ecclesiastical jurisdiction, and 
claimed the far more extensive privi- 
lege of clergy, having almost com- 
pletely severed themselves from the 
temporal constitution. 

The legal form for the beritability 
of the temporal peerage is creation by 
patent or charter, which definitely 
declares the beritability of the dignity. 
The *' creation " of new barons can only 
date from such a grant ; for the " sum- 
mons " by^ writ to each separate session 
had not in itself the character of a 
"dignity" conferred. The arbitrary 
modem expression which speaks of a 
creation of peers by writ, is only a 
source of confusion and dispute. But 
it is remarkable that for a length of 
time the higher creations by patent 
were proclaimed " in Parliament." In 
6 Edward III. the Prince of Wales 
was appointed Duke of Comwall, and 
in like manner six new earls in 6 
Edward III., ** by common assent and 
council of the prelates, earls, barons, 
and others of our council in Parlia- 
ment." The question here was not of 
the granting of new fiefs, but of per- 
sonal dignities; thus we find in 86 
Edward UL a prince of the blood 



created Duke of Clarence, though 
such a dukedom had never existed 
(Rep., i. 826). Various acts of this 
sort occur between the years 1337- 
1414, and the later jurisprudence 
asserted that such an appointment 
was to be regarded as proceeding from 
the " whole legislature," without per- 
ceiving that if this had been the case 
the peerage would have become an 
exclusive guild. But the proclama- 
tion of solemn acts of the feudal lord 
in the ^ cour de baronie " was an old 
feudal custom, and the so-called ^ con- 
sent " to them is a remnant of the 
acclamation of the bystanders in the 
popular court, which in no case was 
a condition of the validity of the trans* 
action. Hence can be sufficiently ex- 
plained that it was the creation of the 
highest dignities which took place in 
Parliament, and that occasionally other 
lords were created out of Parliament 
without mention being made of ^ con- 
sent," and that this form subsequently 
fell again into disuse. Concise discus- 
sions on this point are contained in 
Sir Harry Nicolas* "Report on pro- 
ceedings on the Earldom of Devon" 
( App. ix.). The later procedure proves 
that the kings did not allow their 
right of free appointment to be in 
any wise limited by a right of Parlia- 
ment to "consent" The patent of 
appointment defines at the same time 
the manner in which the dignity shall 
descend, which is sometimes iramed 
narrowly, and sometimes extended to 
embrace all the legal heirs of the 
body. Upon this are based the varia- 
tions of beritability which remain to 
the present day. But after beritability 
by patent was made the rule, and the 
number of the new " barons by patent " 
increased from generation to genera- 
tion, it was impossible, having regard 
to the legal equality of the peerage, to 
put the original stock in a lower posi- 
tion than the new. The older mem- 
bers who were continuously summoned 
could now claim an hereditary right 
by writ, " by prescription," as was fdso 
assumed by the Peers' Report (i. 342), 
with the very just remark that the 
newer creation " by patent " could not 
possibly have appeared as the better 
and more advantageous method, if 
there had ever existed a peerage by 
virtue of the tenure of certain estates. 
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t.6. a barony by tenure (Bep., iii. 
119). 

It was not until the power of nobility 
had made progress under the house of 
Lancaster, that this old feudal con- 
ception comes so far into prominence 
that in 11 Henry YI. the earldom of 
Arundel was directly claimed and re- 
cognized as a " barony by tenure ; " so 
that the habit arose of assnming the 
existence of a mode of tenure "by 
service of attending the legislatiye 
assemblies," which, with all the deduo- 
tions made therefrom is historically 
and legally erroneous (Peerage Report, 
iy. 269, 270). The seats of the lords 
in Parliament were based upon custom 
within this body, and formed so far a 
special corporate customary law or law 
of Parliament. In 11 Richard II. the 
ecclesiastical and temporal peers ac- 
cordingly claim "as their liberty and 
franchise that all cases of high nature, 
concerning the lords of Parliament, 
should be awarded in Parliament. 
For that the realm of England neyer 
was or shall be ruled by the ciyil law ; 
nor was it their intent that a case of 
80 high a nature as this appeal should 
be tried by the course, process, or order 
used in inferior courts,** and this claim 
was willingly acknowledged by the 
King, but did not succeed in estab- 
lishing any deviation from the prin- 
ciples of the common law. Acoord- 
inely the justices in 7 Henry IV. made 
a distinction between the right to the 
name and title of a peerage, and the 
right to a seat in Parliament. The 
latter they urged was an exclusive 

auestion for the King and the peers; 
le former, on the contrary (b&ig a 
private claim of family right) was a 
common law point, and belonged to 
the jurisdiction of the ordinary courts 
of law (Nicolas, " Proceedings," iii. 57, 
«6g.). But as to the peers who were 
summoned by writ, the practice of Par- 
liament accepted the important limi- 
tation, that tne writ certainly did not 
confer an hereditary peerage and an 
hereditary nobility, where the indi- 
vidual thus summoned had not really 
taken his seat by virtue of the writ — 
a maxim which was finally established 
in the case of Edward Nevill, in 8 
James I. The appointment by patent 
was in other directions expressly and 
repeatedly recognised by the tribunals 



as a personal dignity, apart from any 
real connection with any definite landed 
estate, and it was particularly declared 
by Lord Justice Holt that this barony 
by patent forms ^ a title of dignity and 
parcel of the name." The long list of 
the later peers was created by patent, 
and the mere summons by writ has 
long since fallen into disuse, except 
for a special case. In 22 Edward I. 
for the first time the custom is met 
with of summoning to Parliament the 
son of a duke, a marquis, or an earl, 
out of courtesy, even in his father's 
lifetime, under the title of a second 
barony, which the father holds either 
really or nominally; and this custom 
has been observed down to the present 
day. The summoning of the son in 
addition to the father was only regarded 
as a personal ad interim measure ; such 
a peerage is merged in the principal 
peerage, when the succession arises, 
and thus creates no hereditary dignity. 
The still continuing dispute as to 
whether the English peerage was not 
originally a barony by tenure, arose 
from social ideas. All classes of society 
wish, not to acquire their political 
righto, but to enjoy them by virtue of 
tenure, and by inherent right. Hence 
the social conception always kept re- 
curring to the favourite idea of an 
estate of the realm based merely upon 
possession ; whilst the English peerage 
is not built upon the bare possession of 
privileged estates, but upon personal 
summons to the council of the realm, 
summons which only became by cus- 
tom hereditary in a direct ratio to the 
customary peitormances entailed upon 
the tenants of great estates. The 
favourite social ideas which are in 
constant conflict with this fact, even 
in the Middle Ages, gave rise to a 
work entitled, ^Modu9 tenendi Par- 
liamerUum,** which according to one 
manuscript is intended to be an ex- 
position of "How William the Con- 
queror adopted the mode of summoning 
Parliament from Edward the Con- 
fessor.** The tenant of thirteen and 
one-third Imighto* fees is, according to 
this document, able to claim a right of 
summons to Parliament as a baron; 
that is, a recognition as belonging to 
an estate of the realm ; and the tenant 
of twenty kni^hte* fees as an earl,— an 
opinion which is apparently based upon 
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a mere calculation of the amonnt of 
therelevia. Sir Edward Coke seriously 
regarded thia manuaoript as a ^nuine 
lei^l authority, and modem inyesti- 
gations endeavour to prove a higher 
antiquity for it hy placing it as fkr 
back aa Edward I. In that caae it 
would only prove that even in thoae 
daya feudaliam waa a favourite hobby. 
Ita positive atatementa were almoat 
in accordance with the condition 
of the Parliament in the fourteenth 
century, which the author endeavoura 
aa far aa poaaible to refer to custom 
of time out of mind (Select Char- 
tera, 502). But it ia not neoeaaary 



when examining the many curioua dea- 
criptiona of the ^'Afodus/' which are 
at variance with documentary legal 
history, to think exactly of a feudal 
Paeudo-Iaidor ; they are rather similar 
transformations to those which occur 
even in our own day in the drawing up 
of all genealogical trees, and are the 
conceptions of a herald's oflQoe and not 
of politics and public law. Good re- 
marks on this point are made by Paul! 
(** Bilder aua der Englischen Yorzeit,*' 
1858, p. 65, »eq.\ together with vivid 
sketches of the procedure in Parlia- 
ment. 



END OF VOL. I. 



lOVDOir: PRniTH) BT WTLLIAII OLOWW AV1> 80VB| UMITBD, 
STAMVOBO 8TBKR AW CHABIK6 CBOM». 



^ 



/ 



^ 



/ 



/ 






/ 



/ 



/ 



/ 



^ 



I 
I 

I 



ii 




J 




